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Goals for This SessionGoals for This Session

1.Develop and follow programmatic policies and 1.Develop and follow programmatic policies and 
procedures for addressing trainees with procedures for addressing trainees with 
problems of professional competence.problems of professional competence.

2.Identify the impact of FERPA and HIPAA laws on 2.Identify the impact of FERPA and HIPAA laws on 
handling trainees with problems of professional handling trainees with problems of professional 
competence.competence.

3.Keep programmatic evaluation and remediation 3.Keep programmatic evaluation and remediation 
policies consistent with requirements of the policies consistent with requirements of the 
Accreditation Guidelines and PrinciplesAccreditation Guidelines and Principles..



2

55

IntroductionIntroduction

Problematic Trainees:  Small number, significant Problematic Trainees:  Small number, significant 
challenge among communities of interest.challenge among communities of interest.

Assembly Needs Assessment, 06/2006, N = 257Assembly Needs Assessment, 06/2006, N = 257
Helping the impaired internHelping the impaired intern
Incorporating selfIncorporating self--care into trainingcare into training
How to assess competencies of traineesHow to assess competencies of trainees
Problematic students: Many move forward in training Problematic students: Many move forward in training 
who should notwho should not

66

Common Goals of the ProfessionCommon Goals of the Profession

Preventing psychologists from doing Preventing psychologists from doing 
harm harm 
Protecting the public we serve and Protecting the public we serve and 
promoting public welfarepromoting public welfare
Generating trust among consumers Generating trust among consumers 
that we are addressing their concernsthat we are addressing their concerns

77

Definitional Challenges:Definitional Challenges:
From Impairment to Professional From Impairment to Professional 

Competence Competence 
Impairment a catchImpairment a catch--all term all term –– implies diagnosis implies diagnosis 
Does not differentiate among diminished Does not differentiate among diminished 
functioning and competence not yet achieved, functioning and competence not yet achieved, 
creating problem for training programs and creating problem for training programs and 
assessorsassessors
Overlaps with use of term in American with Overlaps with use of term in American with 
Disabilities Act (1990) Disabilities Act (1990) 
Generally accepted new term:  Trainees with Generally accepted new term:  Trainees with 
Problems of Professional Competence Problems of Professional Competence (Elman & (Elman & 
Forrest, 2007)Forrest, 2007)

88

A Developmental Perspective A Developmental Perspective 
Advisory Committee on Colleague Advisory Committee on Colleague 

Assistance (ACCA) of BPAAssistance (ACCA) of BPA

ContinuumContinuum of psychological problems from a of psychological problems from a 
developmental perspective: from nadevelopmental perspective: from naïïve and ve and 
unknowing to persistent denial or resistance to unknowing to persistent denial or resistance to 
acknowledging a problem or willingness to acknowledging a problem or willingness to 
change.change.
Stress>DistressStress>Distress>>Impairment>Impairment>
Improper Behavior>  Intervention/ SanctionImproper Behavior>  Intervention/ Sanction

(O(O’’Connor, 2001)Connor, 2001)
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Shift to Competency LanguageShift to Competency Language

2002 National Competencies Conference 2002 National Competencies Conference -- focused on focused on 
identification, training and assessing core competencies identification, training and assessing core competencies 
in psychology in psychology 
All 10 workgroups addressed the issue of trainees All 10 workgroups addressed the issue of trainees 
making inadequate progress towards developing making inadequate progress towards developing 
professional competenciesprofessional competencies
Personal psychological healthiness, personal integrity, Personal psychological healthiness, personal integrity, 
ethical behavior, interpersonal skills, ability to use ethical behavior, interpersonal skills, ability to use 
supervision reflectively seen as critical components of supervision reflectively seen as critical components of 
several competencies several competencies 
Practicum Competencies by ADPTCPracticum Competencies by ADPTC
Competency Benchmark Project (BEA)Competency Benchmark Project (BEA)
Competency Assessment Toolkit (in press)Competency Assessment Toolkit (in press)

1010

Systemic Connections inSystemic Connections in
Professional PsychologyProfessional Psychology

Shift from individual case/ one program to a national Shift from individual case/ one program to a national 
conversation about shared goalsconversation about shared goals
Shift from individual programs to recognition of Shift from individual programs to recognition of 
continuum and connections across training and practice, continuum and connections across training and practice, 
including professional organizations including professional organizations –– state and nationalstate and national
Training programs are, in effect, the prevention program Training programs are, in effect, the prevention program 
for the field, e.g., learning to have difficult conversationsfor the field, e.g., learning to have difficult conversations
Effort to address ecological factors that facilitate or Effort to address ecological factors that facilitate or 
constrain appropriate action constrain appropriate action 

1111

Individual

Microsystem:
Direct interaction with peers, students, 
supervisors, advisor, instructors 

Mesosystem:
Interactions among colleagues, peers, 
faculty and supervisors

Exosystem
Licensure, accreditation, gate-keeping requirements, 
evaluation, remediation and dismissal policies, professional 
competency standards, legal statutes, court cases

Macrosystem:
Cultural beliefs about being a psychologist and training 
practices to become a psychologist.  Social blueprint such as 
attitudes about race/ethnicitygender/sexual orientation/disability 

Multi-system 
Interactions

Graphic Courtesy of Christiane Oilar Blanco-Vega 1212

Training as Training as ““GatekeepingGatekeeping””

Gatekeeping involves:

1)  A passage between

2)  Two or more places with the

3)  Authority to allow passage, or not, and the

4)  Responsibility for that decision.

Behnke, 2009
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Commission on AccreditationCommission on Accreditation
Guidelines and PrinciplesGuidelines and Principles

Domain A.6  EligibilityDomain A.6  Eligibility
The program adheres toThe program adheres to……formal policies formal policies 
and procedures that governand procedures that govern……student student 
performance evaluation, feedback, performance evaluation, feedback, 
advisement, retention and termination advisement, retention and termination 
decisionsdecisions…….that pertain to faculty and .that pertain to faculty and 
student rights, responsibilities and student rights, responsibilities and 
personal development.personal development.

1414

Commission on AccreditationCommission on Accreditation
Guidelines and PrinciplesGuidelines and Principles

Domain E: StudentDomain E: Student--Faculty RelationsFaculty Relations
……At the time of admission, the At the time of admission, the 

program provides the students with program provides the students with 
written policies and procedures written policies and procedures 
regarding program and institution regarding program and institution 
requirements and expectations requirements and expectations 
regarding studentsregarding students’’ performance performance 
and continuance in the program, and continuance in the program, 
and procedures for the termination and procedures for the termination 
of students.of students.

1515

CoA CoA –– Domain E, Domain E, (Cont.d)(Cont.d)

Students receive, at least annually, Students receive, at least annually, 
written feedback on the extent to which written feedback on the extent to which 
they are meetingthey are meeting……requirements and requirements and 
expectations..expectations..
Such feedback should include:Such feedback should include:
……timely written notification of problemstimely written notification of problems
……guidance re: steps to remediationguidance re: steps to remediation
……substantive written feedback on success substantive written feedback on success 
of corrective actionsof corrective actions

1616

Ethical Obligation to Address Ethical Obligation to Address 
SELF CompetenceSELF Competence

APA Code of Ethics (2002)APA Code of Ethics (2002)

2.03 Maintaining Competence2.03 Maintaining Competence

2.06 (b) Managing Personal Problems and 2.06 (b) Managing Personal Problems and 
conflicts by obtaining professional consultation conflicts by obtaining professional consultation 
or assistance and/or limiting work related dutiesor assistance and/or limiting work related duties
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Ethical Obligation to Address Ethical Obligation to Address 
COLLEAGUE CompetenceCOLLEAGUE Competence
APA Code of Ethics (2002)APA Code of Ethics (2002)

1.04 Informal Resolution of Ethical Violations1.04 Informal Resolution of Ethical Violations
……attempt to resolve an issue by bringing it attempt to resolve an issue by bringing it 

to the attention of that individualto the attention of that individual……..

1.05 Reporting Ethical Violations1.05 Reporting Ethical Violations
……if apparent ethical violation has substantially if apparent ethical violation has substantially 

harmed or is likely to harm a personharmed or is likely to harm a person……and is not and is not 
appropriate for informal appropriate for informal 
resolutionresolution……..psychologists take further ..psychologists take further 
appropriate action.appropriate action.

1818

Ethical Obligation to Address
Competence During Training

APA Code of Ethics (2002)

Standard 7.02  states:  Psychologists responsible 
for education and training programs take 
reasonable steps to ensure that there is a 
current and accurate description of the program 
content (including participation in required 
course- or program-related counseling, 
psychotherapy, experiential groups, consulting 
projects, or community service), training goals 
and objectives, stipends and benefits, and 
requirements that must be met for satisfactory 
completion of the program…

1919

Standard 7.04 states: Standard 7.04 states: ““psychologists do not require psychologists do not require 
students to disclose personal informationstudents to disclose personal information……except except 
(1) if the program(1) if the program…… has clearly identified this has clearly identified this 
requirement in its admissions & program materials requirement in its admissions & program materials 
(2) the information is necessary to evaluate or (2) the information is necessary to evaluate or 
obtain assistance for students whose personal obtain assistance for students whose personal 
problems could be reasonably  judged to be problems could be reasonably  judged to be 
preventing them from performing their trainingpreventing them from performing their training……
activities in a competent manner or posing a threat activities in a competent manner or posing a threat 
to the student or othersto the student or others”” (APA, 2002, pp. 9(APA, 2002, pp. 9--10).10).

Ethical Obligation to Address
Competence During Training

2020

Standard 7.05 states that when therapy is Standard 7.05 states that when therapy is 
mandated, mandated, 
the student has the student has ““the option of selecting the the option of selecting the 
therapy from practitioners unaffiliated with the therapy from practitioners unaffiliated with the 
program,program,””
and that and that ““faculty who are or are likely to be faculty who are or are likely to be 
responsible for evaluating studentsresponsible for evaluating students’’ academic academic 
performance do not themselves provide that performance do not themselves provide that 
therapytherapy”” (APA, 2002, pp. 10).(APA, 2002, pp. 10).

Ethical Obligations to Address
Competence During Training
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APPICAPPIC
APPLICATION FOR PSYCHOLOGY APPLICATION FOR PSYCHOLOGY 

INTERNSHIP (2008) (AAPI)INTERNSHIP (2008) (AAPI)

Section 6:  Application CertificationSection 6:  Application Certification

I understand and agree that, as an applicant for I understand and agree that, as an applicant for 
the psychology internship program, I have the the psychology internship program, I have the 
burden of producing adequate information for burden of producing adequate information for 
proper evaluation of my professional proper evaluation of my professional 
competence, character, ethics, and other competence, character, ethics, and other 
qualifications and for resolving any doubts about qualifications and for resolving any doubts about 
such qualifications.such qualifications.

2222

AAPI Certificate AAPI Certificate (cont.d)(cont.d)

I hereby agree that personally identifiable information I hereby agree that personally identifiable information 
about me, including but not limited to my academic and about me, including but not limited to my academic and 
professional qualifications, performance, and character, professional qualifications, performance, and character, 
in whatever form maintained, may be provided by my in whatever form maintained, may be provided by my 
academic program to any internship training site to academic program to any internship training site to 
which I have applied and/or will match.  I further agree which I have applied and/or will match.  I further agree 
that, following any internship match, similar information that, following any internship match, similar information 
may be provided by the internship site to my graduate may be provided by the internship site to my graduate 
program.  I understand that such exchange of program.  I understand that such exchange of 
information shall be limited to my graduate program, information shall be limited to my graduate program, 
any internship site, and/or representatives of APPIC, and any internship site, and/or representatives of APPIC, and 
such information may not be provided to other parties such information may not be provided to other parties 
without my consent.  This authorization, which may be without my consent.  This authorization, which may be 
revoked at any time, supersedes any prior authorization revoked at any time, supersedes any prior authorization 
involving the same subject matter.involving the same subject matter.

2323

Role of Role of DiversityDiversity

Intersection with faculty deliberations about Intersection with faculty deliberations about 
trainees with competence problemstrainees with competence problems
Research shows variation across faculty Research shows variation across faculty 
Continuum of faculty conceptualizations from Continuum of faculty conceptualizations from 
color blind to context/culture attentivecolor blind to context/culture attentive
More variation expressed by faculty who More variation expressed by faculty who 
attempted to integrate contextattempted to integrate context--attentive attentive 
strategies than faculty who ascribed to colorstrategies than faculty who ascribed to color--
blind approachblind approach

(Shen Miller, Forrest & Elman, 2009(Shen Miller, Forrest & Elman, 2009
2424

The Law of No Surprises
• What is expected of trainees?
• What happens if a trainee falls short 

of expectations?
• Whether a particular trainee is 

meeting program expectations
• The status of a trainee in the 

program vis-à-vis a remediation 
plan                                Behnke, 2009
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• Be thoroughly familiar with the 
process your program has set 
forth

• Follow your process carefully
• Document that you have 

followed your process
• Program faculty speak with one, 

not multiple, voices        Behnke, 2009
2626

HIPAA AND FERPA: HIPAA AND FERPA: 
Privacy Alphabet SoupPrivacy Alphabet Soup

Ann D. SpringerAnn D. Springer
Associate General CounselAssociate General Counsel

American Psychological AssociationAmerican Psychological Association

2727

Disclaimer:Disclaimer:

The following materials are intended to provide general informatThe following materials are intended to provide general information regarding ion regarding 
the provisions of HIPAA and FERPA and their application to trainthe provisions of HIPAA and FERPA and their application to trainee situations.  ee situations.  
This information does not represent legal advice and should not This information does not represent legal advice and should not be relied on as be relied on as 
such.  This presentation is not intended to be a comprehensive ssuch.  This presentation is not intended to be a comprehensive statement on tatement on 
the subject but, rather, an overview that provides practical infthe subject but, rather, an overview that provides practical information for the ormation for the 
reader. For further information on this subject, it is suggestedreader. For further information on this subject, it is suggested that participants that participants 
contact their university or corporate counsel or seek individualcontact their university or corporate counsel or seek individual legal legal 
representation.representation.

2828

Health Insurance Portability and Health Insurance Portability and 
Accountability Act (HIPAA)Accountability Act (HIPAA)

Federal law providing primarily for the Federal law providing primarily for the 
portability of insurance.portability of insurance.

Regulations address the privacy of health Regulations address the privacy of health 
information.information.

Applies to Health Care Providers and Applies to Health Care Providers and 
protects health informationprotects health information
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Health Insurance Portability and Health Insurance Portability and 
Accountability Act (HIPAA)Accountability Act (HIPAA)

Some functions of educational institutions may Some functions of educational institutions may 
be subject to HIPAA privacy requirementsbe subject to HIPAA privacy requirements

Academic Medical CentersAcademic Medical Centers
Counseling CentersCounseling Centers
Student Health CentersStudent Health Centers

Most academic institutionsMost academic institutions’’ functions are NOT functions are NOT 
coveredcovered

3030

FAMILY EDUCATIONAL RIGHTS FAMILY EDUCATIONAL RIGHTS 
AND PRIVACY ACT (FERPA)AND PRIVACY ACT (FERPA)

Prevents an Prevents an educational institution educational institution from from 
having a having a policy or practice policy or practice of disclosing of disclosing 
thethe education records education records of students (current of students (current 
or former), or personally identifiable or former), or personally identifiable 
information contained in education information contained in education 
records, without the written consent of records, without the written consent of 
the student.the student.

3131

HIPAA/FERPAHIPAA/FERPA--The OverlapThe Overlap
If FERPA If FERPA ≠≠ HIPPAHIPPA

Student Treatment Records:Student Treatment Records:

Student treatment records if available only to the Student treatment records if available only to the 
people providing treatment people providing treatment ≠≠ HIPAA or FERPAHIPAA or FERPA

Student treatment records used beyond treatmentStudent treatment records used beyond treatment

Can only be disclosed according to FERPACan only be disclosed according to FERPA
Once Disclosed, they are outside the HIPAA exclusionOnce Disclosed, they are outside the HIPAA exclusion
SO, Shared treatment records = FERPASO, Shared treatment records = FERPA

Employee Health Information Employee Health Information ≠≠ HIPAAHIPAA

3232

Trainee Records Under Trainee Records Under 
HIPAA/FERPAHIPAA/FERPA

SO:  Most trainee documents are NOT HIPAA SO:  Most trainee documents are NOT HIPAA 
protectedprotected

Academic programs generally arenAcademic programs generally aren’’t covered entitiest covered entities

Even if they are covered entities, student records = FERPAEven if they are covered entities, student records = FERPA
(and student records (and student records ≠≠ HIPAA)HIPAA)

Records received Records received from from a covered entity may be HIPAA a covered entity may be HIPAA 
protected from that entity, but once they come into the protected from that entity, but once they come into the 
programprogram’’s academic record of the student, they become s academic record of the student, they become 
only FERPA records.only FERPA records.
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Trainee records that are, or may Trainee records that are, or may 
be, HIPAA protected:be, HIPAA protected:

Treatment records relating to medical or mental health Treatment records relating to medical or mental health 
treatment provided treatment provided toto a student by a covered entitya student by a covered entity

Must be an entity Must be an entity other than other than the educational institutionthe educational institution

Records relating to non student individuals treated Records relating to non student individuals treated byby
the trainee.the trainee.

Includes only treatment notes or other data pertaining to the Includes only treatment notes or other data pertaining to the 
individual patient.  individual patient.  

Supervision notes of the trainer would be FERPA, not HPPA, but Supervision notes of the trainer would be FERPA, not HPPA, but 
should still deshould still de--identify the patient.identify the patient.

Treatment records re the patient are under the HIPAA Treatment records re the patient are under the HIPAA 
protections at the covered entity treatment locationprotections at the covered entity treatment location

3434

HIPAA PRIVACY REGULATIONS:  HIPAA PRIVACY REGULATIONS:  
Core RequirementsCore Requirements

HIPAA Covers HIPAA Covers Protected Health Protected Health 
InformationInformation held by a held by a Covered EntityCovered Entity

3535

HIPAA PRIVACY REGULATIONS:  HIPAA PRIVACY REGULATIONS:  
Core Requirements, Cont.Core Requirements, Cont.

Covered EntityCovered Entity:  A health care provider :  A health care provider 
who transmits any health information in who transmits any health information in 
electronic form in connection with certain electronic form in connection with certain 
financial and administrative transactions. financial and administrative transactions. 

Hybrid entityHybrid entity:  a covered entity whose :  a covered entity whose 
covered functions are not its primary covered functions are not its primary 
functionsfunctions

3636

Most colleges and universities can qualify as Most colleges and universities can qualify as 
hybrid entities (If HIPAA covered at all) hybrid entities (If HIPAA covered at all) 

Only the parts of hybrid entities that actually Only the parts of hybrid entities that actually 
perform covered functions need to comply perform covered functions need to comply 
with the substantive requirements of the with the substantive requirements of the 
privacy rule.privacy rule.

Be aware of institutional policies and Be aware of institutional policies and 
““firewallsfirewalls”” separating covered parts of the separating covered parts of the 
institution from those that are not covered.institution from those that are not covered.
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If HIPAA Covered, What is If HIPAA Covered, What is 
Protected?Protected?

Protected Health Information (PHI)Protected Health Information (PHI):  :  
Information transmitted or maintained Information transmitted or maintained in in 
any formany form that that 

relates to the health or health care of an relates to the health or health care of an 
individual (including payment); andindividual (including payment); and

identifies the individual.identifies the individual.

3838

HIPAA PROTECTIONSHIPAA PROTECTIONS
PHI can only be used or disclosed three ways:PHI can only be used or disclosed three ways:

For treatment, payment and health care operations.For treatment, payment and health care operations.

With the individualWith the individual’’s s authorizationauthorization

Without authorization for certain purposesWithout authorization for certain purposes
Legal requirements, law enforcement, public health, abuse Legal requirements, law enforcement, public health, abuse 
reporting, etc.reporting, etc.

Have to disclose of PHI to the individual it relates to Have to disclose of PHI to the individual it relates to 
upon requestupon request

Except for psychotherapy notesExcept for psychotherapy notes

3939

HIPAA Take HomeHIPAA Take Home
Most important:  Be aware of whether you are providing Most important:  Be aware of whether you are providing 
services in a covered entity.  services in a covered entity.  

HIPAA covers specific health information held by a HIPAA covers specific health information held by a 
covered entitycovered entity——not all medical information.not all medical information.

Most records concerning trainees will not be covered by Most records concerning trainees will not be covered by 
HIPAAHIPAA——they will be covered by FERPA.they will be covered by FERPA.

HIPAA is a baseline of privacy, not a ceilingHIPAA is a baseline of privacy, not a ceiling

State laws, licensing board requirements, and State laws, licensing board requirements, and 
institutional polices all may apply and all may raise institutional polices all may apply and all may raise 
more significant risks.more significant risks.

4040

HITECHHITECH
Purpose:  Development of national interoperable Purpose:  Development of national interoperable 
electronic health records network.electronic health records network.

Included in stimulus packageIncluded in stimulus package

Many different elements:Many different elements:

Includes privacy and security protections for Includes privacy and security protections for 
electronic records, including protections for mental electronic records, including protections for mental 
health recordshealth records
Increased notification of breachesIncreased notification of breaches
Increased enforcement for HIPAA breachesIncreased enforcement for HIPAA breaches

Criminal penalties can be used against an individual, not just Criminal penalties can be used against an individual, not just 
entityentity

Provides funding to help implement HIT in PracticesProvides funding to help implement HIT in Practices

DoesnDoesn’’t change HIPAA/FERPA analysist change HIPAA/FERPA analysis
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FAMILY EDUCATIONAL RIGHTS FAMILY EDUCATIONAL RIGHTS 
AND PRIVACY ACT (FERPA)AND PRIVACY ACT (FERPA)

Prevents an Prevents an educational institution educational institution from from 
having a having a policy or practice policy or practice of disclosing of disclosing 
thethe education records education records of students (current of students (current 
or former), or personally identifiable or former), or personally identifiable 
information contained in education information contained in education 
records, without the written consent of records, without the written consent of 
the student.the student.

4242

Educational InstitutionEducational Institution

Any institution receiving federal fundingAny institution receiving federal funding

Includes federal grant money, Pell grants, Includes federal grant money, Pell grants, 
student loan programsstudent loan programs

Almost all institutions in the US are Almost all institutions in the US are 
covered by FERPAcovered by FERPA

4343

Policy or Practice:Policy or Practice:

FERPA covers only the policies or practices FERPA covers only the policies or practices 
of an institutionof an institution

An accidental, unique or unusual An accidental, unique or unusual 
disclosure is not a disclosure is not a ““practicepractice”” or or ““policypolicy””

4444

FAMILY EDUCATIONAL RIGHTS FAMILY EDUCATIONAL RIGHTS 
AND PRIVACY ACT (FERPA)AND PRIVACY ACT (FERPA)

Prevents an Prevents an educational institution educational institution from from 
having a having a policy or practice policy or practice of disclosing of disclosing 
ththe e education records education records of students (current of students (current 
or former), or personally identifiable or former), or personally identifiable 
information contained in education information contained in education 
records, without the written consent of records, without the written consent of 
the student.the student.
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Education Records:Education Records:
Includes:  Virtually ALL RecordsIncludes:  Virtually ALL Records

Definition:  Documents and other materials whichDefinition:  Documents and other materials which

contain information directly related to a student, and contain information directly related to a student, and 

are maintained by an educational agency or institution or are maintained by an educational agency or institution or 
by a person acting for such institution.by a person acting for such institution.

Examples: class schedules, emails, disciplinary files, letters Examples: class schedules, emails, disciplinary files, letters 
of recommendation, transcripts, etc.of recommendation, transcripts, etc.

Also can include records in disabilities services units, Also can include records in disabilities services units, 
academic counseling centers, student health centersacademic counseling centers, student health centers

4646

Education RecordsEducation Records
Do Do notnot Include:Include:

Directory informationDirectory information
(Nothing harmful or invasive:  Student directory info, degrees, (Nothing harmful or invasive:  Student directory info, degrees, etc.)etc.)

law enforcement records created for law law enforcement records created for law 
enforcement purposesenforcement purposes

medical records created by a health care provider medical records created by a health care provider 
for treatment purposes.for treatment purposes.

Employment RecordsEmployment Records
Unless being a student is part of the job description or Unless being a student is part of the job description or 
requirements (e.g. GTArequirements (e.g. GTA’’s, works, work--study, etc.)study, etc.)

4747

Educational Records must be Educational Records must be 
written and maintained documentswritten and maintained documents

FERPA protects FERPA protects recordsrecords, not , not 
confidentiality of information in generalconfidentiality of information in general

Personal observations of a student/concerns Personal observations of a student/concerns 
about a student are not about a student are not ““recordsrecords””

Oral discussions of studentsOral discussions of students’’ behavior are not behavior are not 
““recordsrecords””

4848

Educational Records must be Educational Records must be 
written and maintained documentswritten and maintained documents

FERPA is not implicated UNLESSFERPA is not implicated UNLESS
you are sharing something that has been written you are sharing something that has been written 
down and kept as part of a studentdown and kept as part of a student’’s record, ORs record, OR

you are sharing something taken directly from a you are sharing something taken directly from a 
written recordwritten record

Information taken from a source other than Information taken from a source other than 
educational records is not covered by FERPAeducational records is not covered by FERPA

Even if the educational records might contain the Even if the educational records might contain the 
same informationsame information
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Exceptions to Educational Records:Exceptions to Educational Records:

Student Treatment Records:Student Treatment Records:

Student records Student records “…“…which are made or maintained by which are made or maintained by 
a physician, psychiatrist, psychologist, or other a physician, psychiatrist, psychologist, or other 
professional professional …… and which are made, maintained, or and which are made, maintained, or 
used only in connection with the provision of used only in connection with the provision of 
treatment to the student, and are not available to treatment to the student, and are not available to 
anyone other than persons providing such anyone other than persons providing such 
treatment, ...treatment, ...””

NOTE:  Once such records are shared, even with the NOTE:  Once such records are shared, even with the 
students themselves, then they DO become students themselves, then they DO become 
educational records covered by FERPA.educational records covered by FERPA.

Under FERPA means must be available to the studentUnder FERPA means must be available to the student

5050

EXCEPTIONS:  DISCLOSURE IS EXCEPTIONS:  DISCLOSURE IS 
ALLOWED WITHOUT CONSENT TOALLOWED WITHOUT CONSENT TO

Another Educational Agency or Institution in Another Educational Agency or Institution in 
which the student is enrolled or receives serviceswhich the student is enrolled or receives services

Other School Officials:  who have a Other School Officials:  who have a ““legitimate legitimate 
educational interesteducational interest””

Parents of a dependent studentParents of a dependent student

Appropriate persons in Emergency SituationsAppropriate persons in Emergency Situations

5151

EXCEPTIONS:  CONT.EXCEPTIONS:  CONT.
Accrediting organizations to carry out their Accrediting organizations to carry out their 
accrediting functions. accrediting functions. 

In response to a subpoenaIn response to a subpoena

Disciplinary Action:  Information regarding any Disciplinary Action:  Information regarding any 
violation of any law or policy of the institution violation of any law or policy of the institution 
governing the use or possession of alcohol or a governing the use or possession of alcohol or a 
controlled substance may be disclosed to controlled substance may be disclosed to 
parents parents …… of a student under 21.of a student under 21.

5252

Another Educational Agency/ Institution Where Another Educational Agency/ Institution Where 
Student is Enrolled or Receiving ServicesStudent is Enrolled or Receiving Services
Covers any institution that receives funds from Covers any institution that receives funds from 
DOE:  pretty much every institution of higher DOE:  pretty much every institution of higher 
educationeducation

Allows sharing of student records regarding Allows sharing of student records regarding 
students in joint degree programs, internship students in joint degree programs, internship 
programs, or other dual educational programs, or other dual educational 
arrangementsarrangements

Requires notification to student of disclosure Requires notification to student of disclosure 
Either as part of schoolEither as part of school’’s annual notice of practices or s annual notice of practices or 
at the time of the disclosureat the time of the disclosure
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Other School Officials With a Other School Officials With a 
Legitimate Educational Interest:Legitimate Educational Interest:
Can be very broadCan be very broad

Generally includes people who are:Generally includes people who are:
Employed by the universityEmployed by the university
A person or company with whom the university has A person or company with whom the university has 
contractedcontracted
A  member of the board of trusteesA  member of the board of trustees
A student on an official committeeA student on an official committee
Other similar individualsOther similar individuals

Legitimate educational interest: Legitimate educational interest: 
The official needs to see the record in order to fulfill his or The official needs to see the record in order to fulfill his or 
her professional responsibilities for the University.her professional responsibilities for the University.

5454

Other School Officials With a Other School Officials With a 
Legitimate Educational Interest:Legitimate Educational Interest:

New Regulations Clarify:  A university can outsource the New Regulations Clarify:  A university can outsource the 
practical training of students, andpractical training of students, and

Information may be disclosed to the hospital, clinic or Information may be disclosed to the hospital, clinic or 
business that does that training as business that does that training as ““other school other school 
officialsofficials””

Contracts with those entities must reflect that the Contracts with those entities must reflect that the 
information is owned by the college/university and information is owned by the college/university and 
subject to FERPA.subject to FERPA.

School itself must define list of officials:  Check your School itself must define list of officials:  Check your 
definitions, get this includeddefinitions, get this included

5555

Emergency Situations: RULESEmergency Situations: RULES
ArticulableArticulable and significant threat to the health or and significant threat to the health or 
safety of the student or otherssafety of the student or others

Need to record the Need to record the ““articulable threatarticulable threat””

Releases should be narrowly tailored Releases should be narrowly tailored 

Appropriate persons:  Parties who can address the Appropriate persons:  Parties who can address the 
specific emergency; typically  law enforcement specific emergency; typically  law enforcement 
officials, public health officials, trained medical officials, public health officials, trained medical 
personnel  personnel  

New Regulations clarify that parents can be New Regulations clarify that parents can be ““appropriate appropriate 
persons.persons.””

5656

Emergency Situations: ActionEmergency Situations: Action

Good Faith StandardGood Faith Standard

New regulations: Deference to the institution New regulations: Deference to the institution 
decision makerdecision maker

Based on the information available at the time of the Based on the information available at the time of the 
determination, there must only be a determination, there must only be a rational basisrational basis for the for the 
determinationdetermination

Disclosures based on reason and rational argument Disclosures based on reason and rational argument 
are unlikely to cause problemsare unlikely to cause problems

Which case would you rather be defending?Which case would you rather be defending?
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5757

ConsentConsent

Often easiest and safest way to deal with concernsOften easiest and safest way to deal with concerns

Waiver needs to includeWaiver needs to include
Records that may be disclosedRecords that may be disclosed
Purpose for which they be disclosedPurpose for which they be disclosed
People or classes of people to whom they may be People or classes of people to whom they may be 
discloseddisclosed

NOTE: Students may NOTE: Students may notnot be required to waive their be required to waive their 
FERPA rights as a condition for acceptance into an FERPA rights as a condition for acceptance into an 
educational institution or receipt of educational educational institution or receipt of educational 
services.services.

5858

STUDENTSSTUDENTS’’ RIGHTS UNDER FERPARIGHTS UNDER FERPA

Inspect and review their recordsInspect and review their records
Including shared treatment recordsIncluding shared treatment records

Request an amendment to their recordsRequest an amendment to their records

Place a note in their education record if Place a note in their education record if 
amendment deniedamendment denied

Consent to disclosuresConsent to disclosures

File a complaint with the DOEFile a complaint with the DOE

5959

EnforcementEnforcement::
Risk is Having Federal Funds WithheldRisk is Having Federal Funds Withheld

Enforced by the Department of EducationEnforced by the Department of Education

DOE can investigate and review potential violationsDOE can investigate and review potential violations

If it finds a violation, DOE must recommend a If it finds a violation, DOE must recommend a 
compliance plan and provide reasonable time for the compliance plan and provide reasonable time for the 
institution to come into complianceinstitution to come into compliance

OnlyOnly if the institution does not come into compliance if the institution does not come into compliance 
can funds be terminatedcan funds be terminated

6060

Reality of EnforcementReality of Enforcement

Termination of Funds has never happenedTermination of Funds has never happened

There is no private right of action under FERPAThere is no private right of action under FERPA

State Laws can be more strict that FERPAState Laws can be more strict that FERPA
Disclosure that does not violate FERPA could still lead Disclosure that does not violate FERPA could still lead 
to state law defamation or libel claims.to state law defamation or libel claims.

State Privacy laws may provide greater protection to State Privacy laws may provide greater protection to 
studentsstudents

Remember:  faculty at public institutions are Remember:  faculty at public institutions are 
government actorsgovernment actors



16

6161

FERPA TAKE HOMEFERPA TAKE HOME
FERPA covers records, not all informationFERPA covers records, not all information
Student records must be kept confidential Student records must be kept confidential 
except in limited circumstancesexcept in limited circumstances
Three major exceptions are:Three major exceptions are:

Another academic program student attendsAnother academic program student attends
Other School Officials (incl. Contractors)Other School Officials (incl. Contractors)
Health and Safety emergenciesHealth and Safety emergencies

Consent is easy and practical Consent is easy and practical 
If in doubt, ask for guidance before disclosingIf in doubt, ask for guidance before disclosing

6262

Implementing Action Plans for Implementing Action Plans for 
Remediation Remediation –– Within HIPAA & Within HIPAA & 

FERPA GuidelinesFERPA Guidelines

Jeffrey Baker, Ph.D., ABPPJeffrey Baker, Ph.D., ABPP
University of Texas Medical BranchUniversity of Texas Medical Branch

Galveston, TexasGalveston, Texas

6363

Meeting the Spirit of the Guidelines & Meeting the Spirit of the Guidelines & 
Principles for Creating an Environment Principles for Creating an Environment 

of Trust and Respect with Traineesof Trust and Respect with Trainees

-- Remediation SuggestionsRemediation Suggestions
-- Formal ActionsFormal Actions
-- Trainees with Competence ProblemsTrainees with Competence Problems
-- Guidelines for Supervision & DocumentationGuidelines for Supervision & Documentation
-- Training ResourcesTraining Resources
-- Future DirectionsFuture Directions
-- VignettesVignettes

6464

REMEDIATION CONSIDERATIONS REMEDIATION CONSIDERATIONS 
(Lamb et al., 1987)(Lamb et al., 1987)

Once problems have been identified, there need Once problems have been identified, there need 
to be several meaningful ways to address themto be several meaningful ways to address them
These need to be clearly stated and presented in These need to be clearly stated and presented in 
a written document and the remediation plan a written document and the remediation plan 
needs to be discussed and agreed uponneeds to be discussed and agreed upon
Possible and perhaps concurrent courses of Possible and perhaps concurrent courses of 
action designed to remediate problems include, action designed to remediate problems include, 
but are not limited to, the following:but are not limited to, the following:
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6565

REMEDIATION CONSIDERATIONSREMEDIATION CONSIDERATIONS
Increasing supervision, either with the same or other Increasing supervision, either with the same or other 
supervisorssupervisors
Changing the format, emphasis, and/or focus of Changing the format, emphasis, and/or focus of 
supervisionsupervision
Reducing and/or shifting the traineeReducing and/or shifting the trainee’’s workloads workload
Requiring specific academic courseworkRequiring specific academic coursework
Providing additional mentoringProviding additional mentoring
Recommending and/or requiring personal therapy in a way Recommending and/or requiring personal therapy in a way 
that all parties involved have clarified the manner in which that all parties involved have clarified the manner in which 
therapy contacts will be used in the evaluation processtherapy contacts will be used in the evaluation process
Recommending, when appropriate, a leave of absence Recommending, when appropriate, a leave of absence 
and/or a second internship or residencyand/or a second internship or residency
Collaborating with the graduate department on the Collaborating with the graduate department on the 
remediation plan in accord with the CCTC Communication remediation plan in accord with the CCTC Communication 
GuidelinesGuidelines

6666

REMEDIATION REMEDIATION 
CONSIDERATIONSCONSIDERATIONS

When a combination of the above When a combination of the above 
interventions do not, after a reasonable interventions do not, after a reasonable 
time period, rectify the problem, or when time period, rectify the problem, or when 
the trainee seems unable or unwilling to the trainee seems unable or unwilling to 
alter his/her behavior, the program may alter his/her behavior, the program may 
need to take more formal action in accord need to take more formal action in accord 
with their due process guidelineswith their due process guidelines

6767

FORMALFORMAL ACTIONSACTIONS
(Lamb et al., 1991)(Lamb et al., 1991)

ProbationProbation
In writing,In writing,

Identify specific behaviors or areas of Identify specific behaviors or areas of 
professional functioning of concernprofessional functioning of concern
Directly relate these behaviors to written Directly relate these behaviors to written 
evaluationsevaluations
Provide specific ways deficiencies can be Provide specific ways deficiencies can be 
remediedremedied
Identity specific probationary periodIdentity specific probationary period
Stipulate how functioning will change at site Stipulate how functioning will change at site 
during probation, if applicableduring probation, if applicable
Reiterate the availability of due process Reiterate the availability of due process 
proceduresprocedures

6868

FORMAL ACTIONSFORMAL ACTIONS
Giving the trainee a limited endorsement, including Giving the trainee a limited endorsement, including 
the specification of those settings in which he/she the specification of those settings in which he/she 
could function adequatelycould function adequately
Terminating the trainee from the program and Terminating the trainee from the program and 
communicating this to the appropriate partiescommunicating this to the appropriate parties
Recommending and assisting in implementing a Recommending and assisting in implementing a 
career shift for the traineecareer shift for the trainee

**All of the above steps need to be documented All of the above steps need to be documented 
appropriately and implemented in accord with the appropriately and implemented in accord with the 

due process guidelinesdue process guidelines
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6969

TERMINATIONTERMINATION
(Lamb et al., 1991)(Lamb et al., 1991)

Steps to take prior to notifying traineeSteps to take prior to notifying trainee
Review agency and institutional implications Review agency and institutional implications 
of the decisionof the decision
Letter sent to trainee and other relevant Letter sent to trainee and other relevant 
parties reiteration probationary conditions, parties reiteration probationary conditions, 
traineetrainee’’s response, and reasons for dismissals response, and reasons for dismissal
How and when the traineeHow and when the trainee’’s status will s status will 
change at the site needs to be determinedchange at the site needs to be determined

7070

TERMINATIONTERMINATION

Steps (cont.)Steps (cont.)
Trainee must be given the opportunity to Trainee must be given the opportunity to 
appeal in accord with due process guidelinesappeal in accord with due process guidelines
Proposed action and corresponding written Proposed action and corresponding written 
statement should be reviewed in consultation statement should be reviewed in consultation 
with relevant internal and external partieswith relevant internal and external parties
Consult with legal counsel at the facilityConsult with legal counsel at the facility
Notify up the chain of commandNotify up the chain of command

7171

TERMINATIONTERMINATION

Once these steps have been takenOnce these steps have been taken
Hold meeting between the trainee and Hold meeting between the trainee and 
relevant training and site personnelrelevant training and site personnel
Inform trainee of the decisionInform trainee of the decision
Provide a written statementProvide a written statement
Provide statement of revised Provide statement of revised 
responsibilitiesresponsibilities
Remind trainee of due process Remind trainee of due process 
guidelinesguidelines

7272

Scenarios for FERPA/HIPAAScenarios for FERPA/HIPAA
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7373

Student #1Student #1
Your psychology trainee has been identified as an Your psychology trainee has been identified as an 
individual who the staff are concerned about because of a individual who the staff are concerned about because of a 
bit of a characterological issue.  The student is bit of a characterological issue.  The student is 
argumentative and usually goes his own way, rarely argumentative and usually goes his own way, rarely 
working with others and usually being somewhat working with others and usually being somewhat 
condescending to faculty.  The faculty have discussed condescending to faculty.  The faculty have discussed 
these concerns over the past year and have feedback from these concerns over the past year and have feedback from 
fellow students and 1fellow students and 1--2 practicum supervisors. The student 2 practicum supervisors. The student 
has been making Bs or As in all his courses including has been making Bs or As in all his courses including 
practicum.  The student is ready to go out on internship practicum.  The student is ready to go out on internship 
and the training director has called to discuss the studentand the training director has called to discuss the student’’s s 
goals for training and any input the program can offer goals for training and any input the program can offer 
about the student.about the student.

What information about the student can the doctoral What information about the student can the doctoral 
program share with the internship training director?  program share with the internship training director?  7676

Remediation PlanRemediation Plan

When this information/issue is identified for When this information/issue is identified for 
the student how can the program intervene?the student how can the program intervene?

7777

Remediation PlanRemediation Plan

What competencies are involved for this What competencies are involved for this 
student?student?

7878

Trainee Remediation PlanTrainee Remediation Plan
Date of Remediation Plan Meeting:Date of Remediation Plan Meeting:
Name of Trainee:Name of Trainee:
Primary Supervisor/Advisor:Primary Supervisor/Advisor:
Names of All Persons Present at the Meeting:Names of All Persons Present at the Meeting:
All Additional Pertinent Supervisors/Faculty:All Additional Pertinent Supervisors/Faculty:
Date for FollowDate for Follow--up Meeting(s):up Meeting(s):
Circle all competency domains in which the traineeCircle all competency domains in which the trainee’’s s 
performance does not meet the benchmark: performance does not meet the benchmark: 
Foundational Competencies: Professionalism, Reflective Foundational Competencies: Professionalism, Reflective 
Practice/SelfPractice/Self--Assessment/SelfAssessment/Self--care, Scientific Knowledge care, Scientific Knowledge 
and Methods, Relationships, Individual and Cultural and Methods, Relationships, Individual and Cultural 
Diversity, Ethical Legal Standards and Policy, Diversity, Ethical Legal Standards and Policy, 
Interdisciplinary SystemsInterdisciplinary Systems
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7979

Trainee Remediation Plan Trainee Remediation Plan (cont.d)(cont.d)

Functional Competencies: Assessment, Intervention, Functional Competencies: Assessment, Intervention, 
Consultation, Research/evaluation, Supervision, Consultation, Research/evaluation, Supervision, 
Teaching, ManagementTeaching, Management--Administration, AdvocacyAdministration, Advocacy
Description of the problem(s) in each competency Description of the problem(s) in each competency 
domain circled above:domain circled above:
Date(s) the problem(s) was brought to the traineeDate(s) the problem(s) was brought to the trainee’’s s 
attention and by whom:attention and by whom:
Steps already taken by the trainee to rectify the Steps already taken by the trainee to rectify the 
problem(s) that was identified:problem(s) that was identified:
Steps already taken by the supervisor(s)/faculty to Steps already taken by the supervisor(s)/faculty to 
address the problem(s):address the problem(s):

8080

8181

I, ______________________, have reviewed the above remediation pI, ______________________, have reviewed the above remediation plan with my lan with my 
primary supervisor/advisor, any additional supervisors/faculty, primary supervisor/advisor, any additional supervisors/faculty, and the director and the director 
of training.  My signature below indicates that I fully understaof training.  My signature below indicates that I fully understand the above.  I nd the above.  I 
agree/disagree with the above decision (please circle one).  My agree/disagree with the above decision (please circle one).  My comments, if comments, if 
any, are below (any, are below (PLEASE NOTE: If trainee disagrees, comments, including a PLEASE NOTE: If trainee disagrees, comments, including a 
detailed description of the traineedetailed description of the trainee’’s rationale for disagreement, are REQUIRED). s rationale for disagreement, are REQUIRED). 

____________________________________________________________ ______________________________________________________
Trainee  NameTrainee  Name DateDate Training DirectorTraining Director DateDate

TraineeTrainee’’s comments (Feel free to use additional pages):s comments (Feel free to use additional pages):

All supervisors/ faculty with responsibilities or actions descriAll supervisors/ faculty with responsibilities or actions described in the above bed in the above 
remediation plan agree to participate in the plan as outlined abremediation plan agree to participate in the plan as outlined above. Please sign ove. Please sign 
and date below to indicate your agreement with the plan. and date below to indicate your agreement with the plan. 

8282
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8383

I, ______________________, have reviewed the above I, ______________________, have reviewed the above 
summative evaluation of my remediation plan with my summative evaluation of my remediation plan with my 
primary supervisor(s)/faculty, any additional primary supervisor(s)/faculty, any additional 
supervisors/faculty, and the director of training.  My supervisors/faculty, and the director of training.  My 
signature below indicates that I fully understand the above.  signature below indicates that I fully understand the above.  
I agree/disagree with the above outcome assessments and I agree/disagree with the above outcome assessments and 
next steps (please circle one).  My comments, if any, are next steps (please circle one).  My comments, if any, are 
below. (below. (PLEASE NOTE: If trainee disagrees with the PLEASE NOTE: If trainee disagrees with the 
outcomes and next steps, comments, including a detailed outcomes and next steps, comments, including a detailed 
description of the traineedescription of the trainee’’s rationale for disagreement, are s rationale for disagreement, are 
REQUIRED). REQUIRED). 

_______________________         ___________________________________________         ____________________
TraineeTrainee DateDate Training DirectorTraining Director DateDate

TraineeTrainee’’s comments (Feel free to use additional pages): s comments (Feel free to use additional pages): 

8484

Remediation TemplateRemediation Template

http://www.apa.org/ed/graduate/competehttp://www.apa.org/ed/graduate/compete
ncy.htmlncy.html

8585

Student #2Student #2

You have a student who has signed the APPIC You have a student who has signed the APPIC 
AAPI form that authorizes disclosure of AAPI form that authorizes disclosure of 
information.  However, you are concerned that information.  However, you are concerned that 
the student will sue you for libel if you disclose the student will sue you for libel if you disclose 
that the student is somewhat aggressive, not that the student is somewhat aggressive, not 
open to feedback, and judgmental.  Is it open to feedback, and judgmental.  Is it 
permissible for you as the doctoral program permissible for you as the doctoral program 
training director to contact the internship with training director to contact the internship with 
this information?  this information?  

8787

Scenario #2 Discussion Cont.Scenario #2 Discussion Cont.
Other legal liabilityOther legal liability

To the extent you reach out to the program to make To the extent you reach out to the program to make 
an affirmative effort to share your concerns about the an affirmative effort to share your concerns about the 
student, there is some argument that you are student, there is some argument that you are 
deliberately attempting to defame the student or deliberately attempting to defame the student or 
interfere with his/her career.interfere with his/her career.
The fact that the information provided is truthful is The fact that the information provided is truthful is 
also a defense to a defamation claim.also a defense to a defamation claim.
The consent form provides some protection, in that it The consent form provides some protection, in that it 
authorizes disclosure, but it does not waive the right authorizes disclosure, but it does not waive the right 
to legal action for intentional defamation or libel.to legal action for intentional defamation or libel.
To the extent the internship is asking you for To the extent the internship is asking you for 
information, you have a much better argument information, you have a much better argument 
against any claim of intentional interference with the against any claim of intentional interference with the 
studentstudent’’s future  prospects.s future  prospects.
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8888

Student #3Student #3

The parent of one of your graduate students is The parent of one of your graduate students is 
concerned about the studentconcerned about the student’’s behavior and lack s behavior and lack 
of communication with the parents.  You have of communication with the parents.  You have 
noticed that the student has changed over the noticed that the student has changed over the 
last semester.  He is dressing much more last semester.  He is dressing much more 
slovenly, appears to be unwashed on certain slovenly, appears to be unwashed on certain 
days, and seems depressed.  His grades are days, and seems depressed.  His grades are 
slipping.  Can you disclose this information to slipping.  Can you disclose this information to 
the parent?  Must you disclose to the parent?the parent?  Must you disclose to the parent?

9191

Student  #4Student  #4

You have an intern who seems fed up with his graduate You have an intern who seems fed up with his graduate 
program.  He has said nothing specific but has expressed his program.  He has said nothing specific but has expressed his 
disappointment that his advisor is rarely available and does notdisappointment that his advisor is rarely available and does not
return phone messages or emails and has refused to sign up for return phone messages or emails and has refused to sign up for 
Twitter.  He has made statements to his fellow interns that someTwitter.  He has made statements to his fellow interns that some
housekeeping needs to be done and he is just the person to do housekeeping needs to be done and he is just the person to do 
it.  His fellow interns have told you that they know he owns a it.  His fellow interns have told you that they know he owns a 
gun, because he is an avid hunter and carries several in his gun, because he is an avid hunter and carries several in his 
trunk.  You know he plans to go visit his home program this trunk.  You know he plans to go visit his home program this 
week, and other interns have told you that he thinks this would week, and other interns have told you that he thinks this would 
be a good time to get the needed be a good time to get the needed ““cleanupcleanup”” started.  You have started.  You have 
tried to talk to him about his concerns and plans, but he has tried to talk to him about his concerns and plans, but he has 
refused to discuss it with you. In discussing the situation withrefused to discuss it with you. In discussing the situation with
other supervisors, one of them mentions that her supervision other supervisors, one of them mentions that her supervision 
notes show that he has been making such claims throughout the notes show that he has been making such claims throughout the 
year in their discussions, but they seem to be getting more year in their discussions, but they seem to be getting more 
frequent.frequent.

Are you allowed to disclose this information to the graduate Are you allowed to disclose this information to the graduate 
program?program?

9494

Student #5Student #5

Your student has a medical condition that Your student has a medical condition that 
affects her energy level.  She has provided affects her energy level.  She has provided 
you with documentation from her doctor you with documentation from her doctor 
explaining her absences from class and explaining her absences from class and 
need for extra time on exams.  Are you need for extra time on exams.  Are you 
allowed to disclose this information to the allowed to disclose this information to the 
internship program to which the student is internship program to which the student is 
applying?applying?

9797

QUESTIONS?QUESTIONS?



 1

 
THE IMPACT OF FERPA/HIPAA REGULATIONS ON ADDRESSING 

TRAINEES WITH PROBLEMS OF PROFESSIONAL COMPETENCE 
 

Ann Springer, Jeff Baker and Nancy Elman 
CoA Accreditation Assembly 

May 29, 2009       San Diego, California 
 

REFERENCES 
 

American Psychological Association Committee on Accreditation. (1996). Guidelines 
and principles for accreditation of programs in professional psychology. 
Washington, DC: Author.  

American Psychological Association. (2002). Ethical principles of psychologists and 
 code of conduct.  American Psychologist, 57, 1060-1073. 
American Psychological Association. (2005). APA Task force on the assessment of  
 competence in professional psychology:  Final report.  Washington, DC: 
 Author. 
American Psychological Association Board of Professional Affairs’ Advisory Committee 

on Colleague Assistance. (2006a). Advancing colleague assistance in professional 
 psychology.  Washington, DC:  Author.  Available at: 

http://www.apa.org/practice/acca_monograph.html 
Anderson, M. B., Van Realty, J. L., & Brewer, B. W. (2000). When sport psychology 

consultants and graduate students are impaired: Ethical and legal issues in training 
and supervision. Journal   of Applied Sport Psychology, 12, 134-150.           

Anderson, M. S., Louis, K. S., & Earle, J.  (1994). Disciplinary and departmental effects 
on observations of faculty and graduate student misconduct.  Journal of Higher 
Education, 65, 331-350. 

Baker, J., McCutcheon, S., & Keilin, W.G. (2007).  Psychology internship supply and 
 demand:  The APPIC perspective.  Training and Education in Professional 
  Psychology, 4, 287-293. 
Baker, J. (2000).  The case of chuppa.  In F. A. Paniagua (ed.), Diagnosis in a 
  multicultural context: A casebook for mental health professionals.  Thousand 
 Oaks, CA: Sage Publications, Inc. 
Baker, J. & Baker, C. (1989).  Innovative programs to develop a minority and 
 disadvantaged student applicant pool. Journal of Physical Therapy Education, 
 Fall, 9-13. 
Baker, J. & Lyons, B. (1989).  The recruitment and retention of minority and 
 disadvantaged allied health students,” Journal of Allied Health, Summer, 389- 
 401. 
Barnett, J. E., & Hillard, D. (2001). Psychologist distress and impairment: The 

availability, nature, and use of colleague assistance programs for psychologist. 
Professional Psychology: Research and Practice, 32, 205-210. 

Behnke, S. (2008).  Discussion:  Toward elaborating and implementing a 
conceptualization of healthy, safe training environment.  Training and Education 
in Professional Psychology, 2, 215-218. 

http://www.apa.org/practice/acca_monograph.html


 2

Behnke, S. (2009, April 17).  Legal and Ethical Issues with Problematic Trainees.  
Invited address presented at the American Association of Psychology 
Postdoctoral and Internship Centers (APPIC).  Portland, OR.   

Bemak, F., Epp, L. R., Keys, S. G., (1999). Impaired graduate students: A process model 
of graduate program monitoring and intervention. International Journal for the 
Advancement of Counseling, 21, 19-30.   

Brown, L. S.  (1997). Remediation, amends, or denial?  (1997). Professional Psychology:  
 Research and Practice, 28, 297-299. 
Chapman, J. B., Hall, R. G., & Peters, L. J. (2002, July). Being sent to fellowship before 

dessert: Working with difficult interns. APPIC Newsletter, pp. 6, 21-23. 
Council of Chairs of Training Councils (December, 2003). Comprehensive Evaluation of 

Student Competence. Retrieved December 4, 2003 from 
http://www.apa.org/ed/graduate/cctc.html. 

Crewe, N. (1994).  Implications of the ADA for the training of psychologists.  In S.  
Bruyere & J. O'Keefe (Eds.), Implications of the Americans with Disabilities Act 
for psychologists (pp. 15-23).  Washington, DC: American Psychological 
Association.  

Department of Education, Family Educational Rights and Privacy; Final Rule, 34 C.F.R. 
§ 99 (2008). 

Dunkle, J. H., Silverstein, Z. B., & Warner, S. (2008). Managing violent and other 
troubling students: The role of threat assessment teams on campus. Journal of 
College and University Law, 34, 585.  

Elman, N., & Forrest, L. (2004). Psychotherapy in the remediation of psychology 
trainees: Exploratory interviews with training directors.  Professional Psychology: 
Research and Practice, 35, 123-130. 

Elman, N., & Forrest, L. (2007).  From trainee impairment to professional competence 
problems:  Seeking new terminology that facilitates effective action.  Professional 
Psychology: Research and Practice, 38, 501-509. 

Elman, N., Forrest, L., Vacha-Haase, T., & Gizara, S. (1999).  A systems perspective on  
trainee impairment:  Continuing the dialogue.  The Counseling Psychologist, 27, 
712-721. 

Elman, N., Illfelder-Kaye, J., & Robiner, W. N.  (2005). Professional development: 
Training for professionalism as a foundation for competent practice in 
psychology.  Professional Psychology:  Research and Practice, 367-375. 

Elman, N., Springer, A., & Baker, J. (2008).  The Impact of FERPA/HIPAA Regulations 
 on Addressing Trainees with Problems of Professional Competence.  Symposium 
 presented at the CoA Accreditation Assembly, Minneapolis, MN.  Available at:  
 http://apa.org/accreditation. 
Epstein, R.M., & Hundert, E.M. (2002). Defining and assessing professional 

competence.  Journal of the American Medical Association, 287, 226-235. 
Falendar, C. A., Collins, C. J., & Shafranske, E. P. (2005). Use of the term "impairment" 

in psychology supervision. The California Psychologist, Nov/Dec (21-22).   
Family Policy Compliance Office, U.S. Department of Education. (n.d.). Balancing 

student privacy and school safety: A guide to the Family Educational Rights and 
Privacy Act for colleges and universities. Available at 
http://www.ed.gov/policy/gen/guid/fpco/brochures/postsec.pdf 

http://apa.org/accreditation
http://www.ed.gov/policy/gen/guid/fpco/brochures/postsec.pdf


 3

Floyd, M., Myszka, M. T., & Orr, P. (1998). Licensed psychologist’ knowledge and 
utilization of a state association colleague assistance committee. Professional 
Psychology: Research and Practice, 29, 594-598. 

Fly, B. J., van Bark, W. P., Weinman, L., Kitchener, K. S., & Lang, P. R.  (1997).   
Ethical transgressions of psychology graduate students:  Critical incidents with 
implications for training.  Professional Psychology:  Research and Practice, 28, 
492-495. 

Ford, D. L., & Strope, J. L.  Judicial responses to adverse academic decisions affecting  
public postsecondary institution students since "Horowitz" and "Ewing."  110 
West's Education Law Reporter 517, August 22, 1996. 

Forrest, L., & Elman, N.  (2005). Psychotherapy for poorly performing trainees:  Are 
 there limits to confidentiality? Psychotherapy Bulletin, 40(4), 29-37 
Forrest, L., Elman, N., Gizara, S., & Vacha-Haase, T. (1999).  Trainee impairment:  A  

review of identification, remediation, dismissal, and legal issues.  The Counseling 
Psychologist, 27, 627-686. 

Forrest, L., Elman, N., & Miller, D. (2008).  Psychology trainees with competence 
 problems:  From individual to ecological conceptualizations.  Training and 
 Education in Professional Psychology, 2, 183-192. 
Fraser, S.W., & Greenhalgh, T. (2001). Coping with complexity:  Educating for 

capability.  British Medical Journal, 323, 799-803. 
Gaubatz, M. D., & Vera, E. M. (2002).  Do formalized gatekeeping procedures increase 

 programs’ follow-up with deficient trainees?  Counselor Education & 
 Supervision, 41, 294.305. 

Gaubatz, M. D., & Vera, E. M. (in press). Trainee competence in masters-level 
 counseling programs:  A comparison of counselor educators’ and students’ views.  
 Counselor Education and Supervision.  
Gilfoyle, N. (2008).  The legal exosystem: Risk management in addressing student 
 competence problems in professional psychology training.   Training and 
 Education in Professional Psychology. 2, 202-209.   
Gilroy, P., Carroll, L., & Murra, J. (2002).  A preliminary survey of counseling  
 psychologists’ personal experiences with depression and treatment.  Professional 
 Psychology:  Research and Practice, 33, 402-407. 
Gizara, S. S., & Forrest, L. (2004). Supervisors’ experiences of trainee impairment and 

incompetence at APA-Accredited internship sites.  Professional Psychology: 
Research and Practice, 35, 131-140. 

Gonsiorek, J. C. (1997).  Suggested remediations to “Remediation.”  Professional  
Psychology, 28, 300-303. 

Good, G., Thoreson, R., & Shaughnessy, P.  (1995). Substance abuse, confrontation of  
impaired colleagues, and psychological functioning among counseling 
psychologists:  A national survey.  Counseling Psychologist, 23, 703-721.  

Grote, C. L., Robiner, W. N., & Haut, A. (2001). Disclosure of negative information in 
letters of recommendation: Writers’ intentions and readers’ experiences.  
Professional Psychology: Research and Practice, 32, 655-661. 

Herman, K. C.  (1993). Reassessing predictors of therapist competence.  Journal of  
Counseling and Development, 72, 29-32. 

Holzman, L., Searight, H., & Hughes, H. (1996).  Clinical psychology graduate students  



 4

and personal psychotherapy: Results of an exploratory survey.  Professional 
Psychology: Research and Practice, 27, 98-101. 

Huprich, S. K., & Rudd, M. D. (2004). A national survey of trainee impairment in 
clinical, counseling, and school psychology doctoral programs and internships. 
Journal of Clinical Psychology, 60, 43-52. 

Johnson, W. B., & Campbell, C.D. (2002).  Character and fitness requirements for  
 professional psychologists:  Are there any?   Professional Psychology:  Research 
 and Practice, 33, 46-53. 
Johnson, B., & Campbell, C. (2004). Character and fitness requirements for professional 

psychologists:  Training directors’ perspectives.   Professional Psychology:  
Research and Practice, 35, 405-411.  

Johnson, B., Porter, K., Campbell, C., & Kupko, E.  (2005). Character and fitness 
requirements for professional psychologists:  An examination of state licensing 
board applications.  Professional Psychology:  Research and Practice, 34, 654-
662. 

Johnson, W. B., & Huwe, J. M. (2002). Toward a typology of mentorship dysfunction in 
graduate school.  Psychology: Therapy/Research/Practice/Training, 39, 44-55. 

Kaslow, N. J., & Rice, D. G. (1985). Developmental stresses of psychology internship 
training: What training staff can do to help. Professional Psychology: Research 
and Practice, 16, 253-261. 

Kaslow, N. J., Borden, K.A., Collins, F.L., Forrest, L., Illfelder-Kaye, J., Nelson, P., et 
 al. (2004). Competencies Conference:  Future directions in education and  
 credentialing in professional psychology.  Special Issue. Journal of Clinical 
 Psychology, 60, 699-712. 
Kaslow, N. J., Rubin, N. J., Forrest, L., Elman, N. S., Van Horne, B. A., Jacobs, Sue C.,  
 et al. (2007).  Recognizing, assessing and intervening with problems of 
 professional competence.  Professional Psychology: Research and Practice, 38, 

479-492. 
Kerl, S.B., Garcia, J.L., McCullough, C.S., & Maxwell, M.E.  (2002). Systematic evalu- 
 ation of professional performance:  Legally supported procedure and process. 
 Counselor Education and Supervision, 41, 321-332. 
Keilin, W.G., Baker, J., & McCutcheon, S. (2007). A growing bottleneck:  The internship 
 supply/demand imbalance in 2007 and its impact on psychology training.   
 Training and Education in Professional Psychology, 1, 229-237. 
Keith-Spiegel, P.  (1977). Violations of ethical principles due to ignorance or poor  

professional judgment versus willful disregard.  Professional Psychology:  
Research and Practice, 8, 288-296. 

Kramen-Kahn, B., & Hansen, N. D.  (1998). Rafting the rapids:  Occupational hazards,  
rewards, and coping strategies of psychotherapists.  Professional Psychology:  
Research and Practice, 29, 130-134. 

Ladany, N., Hill, C. E., Corbett, M., M., & Nutt, E. A.  (1996). Nature, extent, and  
importance of what psychotherapy trainees do not disclose to their supervisors.  
Journal of Counseling Psychology, 43, 10-24. 

Lamb, D.H., Baker, J.M., Jennings, M., and Yarris, E. (1982).  Passages of an internship 
in professional psychology,” Professional Psychology Research and Practice, 
October, 661-669. 



 5

Lamb, D. H. (1999) Addressing impairment and its relationship to professional boundary 
issues:  A response to Forrest, Elman, Gizara, and Vacha-Haase. The Counseling 
Psychologist, 27, 702-711. 

Lamb, D. H., Cochran, D. J., & Jackson, V. R. (1991).  Training and organizational  
issues associated with identifying and responding to intern impairment.  
Professional Psychology:  Research and Practice, 22, 291-296. 

Lamb, D. H., Presser, N. R., Pfost, K. S., Baum, M. C., Jackson, V. R., & Jarvis, R. A.  
(1987). Confronting professional impairment during the internship:  
Identification, due process, and remediation.  Professional Psychology:  Research 
and Practice, 18, 597-603. 

Layman, M. J., & McNamara, J. R.  (1997). Remediation for ethics violations: Focus on  
psychotherapists’ sexual contact with clients.  Professional Psychology: Research 
and Practice, 28, 281-292. 

Lumadue, C. A., & Duffey, T. H. (1999). The role of graduate programs as gatekeepers: 
A model for evaluating student counselor competence. Counselor Education and 
Supervision, 39, 101-109. 

Macran, S., Stiles, W.B., & Smith, J.A. (1999).  How does personal therapy affect 
therapists’ practice?  Journal of Counseling Psychology, 46, 419-431.  

Mahoney, M. J.  (1997). Psychotherapists’ personal problems and self-care patterns.   
Professional Psychology: Research and Practice, 28, 14-16. 

McCutcheon, S. (2008).  Addressing problems of insufficient competence during the 
 internship year.  Training and Education in Professional Psychology, 2, 210-215.  
Muratori, M. C. (2001).  Examining supervisor impairment from the counselor trainee’s  

perspective.  Counselor Education & Supervision, 41, 41-56. 
Miller, D., Forrest, L., & Elman, N. (2009).Training directors’ conceptualizations of the 

intersection of diversity and trainee competence problems:  A preliminary 
analysis.  The Counseling Psychologist, 37, 482-518. 

O’Connor, M. F. (2001). On the etiology and effective management of professional 
distress and impairment among psychologists. Professional Psychology: Research 
and Practice, 32, 345-350. 

Oliver, M. N., Bernstein, J. H., Anderson, K. G., Blashfield, R. K., & Roberts, M. C. 
(2004). An exploratory examination of student attitudes toward “impaired” peers 
in clinical psychology training programs.  Professional Psychology: Research and 
Practice, 35, 141-147. 

Orr, P. (1997).  Psychology impaired?  Professional Psychology:  Research and Practice,  
21, 462-469. 

Overholser, J. C., & Fine, M. A.  (1990). Defining the boundaries of professional  
competence: Managing subtle cases of clinical incompetence.  Professional 
Psychology: Research and Practice, 21, 462-469. 

Papadakis, M.A., Teherani, A., Banach, M.A., Knettler, T.R., Rattner, S.L., Stern, D.T., 
et al.  (2005). Disciplinary action by medical boards and prior behavior in medical 
school.  New England Journal of Medicine, 353, 2673-82. 

Pope, K. (1994).  Sexual involvement with therapists:  Patient assessment, subsequent  
therapy, forensics.  Washington, DC:  American Psychologist Association.     

Pope, K. S., & Tabachnick, B. G. (1994).  Therapists as patients:  A national survey of  



 6

psychologists' experiences, problems, and beliefs.  Professional Psychology:  
Research and Practice, 25, 247-258. 

Procidano, M.E., Busch-Rossnagel, N.A., Reznikoff, M., & Geisinger, K.F. (1995). 
Responding to graduate students’ professional deficiencies:  A national survey.  
Journal of Clinical Psychology, 53, 426-433. 

Range, L. M., Menyhert, A., Walsh, M. L., Nardin, K. N., Ellis, J. B., & Craddick, R.   
(1991). Letters of recommendation: Perspectives, recommendations, and ethics.  
Professional Psychology: Research and Practice, 22, 389-392. 

Rodolfa, E. (Ed.). (2005). Competency education – Competent professionals –  
 Ethical practice.  Special Issue.  Professional Psychology:  Research and 

Practice, 36, 347-375. 
Rodolfa, E., Kaslow, N. J., Stewart, A., Keilin, G., & Baker J. (2005) Internship training: 
 Do models of training really matter? Professional Psychology:  Research and 
 Practice, 36, 25-31. 
Rosenberg, J.I., Getzelman, M.A., Arcinue, F., & Oren, C.Z. (2005).  An exploratory 

look at students’ experiences of problematic peers in academic professional 
psychology programs.   Professional Psychology:  Research and Practice, 36, 
665-673. 

Robiner, W. Fuhrman, M. & Ristvedt, S. (1993). Evaluation difficulties in supervising 
psychology interns. The Clinical Psychologist, 46, 3-13. 

Samec, J. R.  (1995). Shame, guilt, and trauma: Failing the psychotherapy candidate’s  
clinical work.  Clinical Supervisor, 13, 1-17. 

Schwebel, M. & Coster, J. (1998).  Well-functioning in professional psychologists:  As  
program heads see it.  Professional Psychology: Research and Practice, 29, 284-
292.   

Sherman, M. D. (1996).  Distress and professional impairment due to mental health  
problems among psychotherapists.  Clinical Psychology Review, 16, 299-315. 

Sherman, M. D., & Thelen, M. H.  (1998). Distress and professional impairment among  
psychologists in clinical practice.  Professional Psychology:  Research and 
Practice, 29, 79-85. 

Smith, T. S., McGuire, J. M., Abbott, D. W., & Blau, B. I.  (1991). Clinical ethical  
decision making: An investigation of the rationales used to justify doing less than 
one believes one should.  Professional Psychology: Research and Practice, 22, 
235-239. 

Student Competence Taskforce of the Council of Chairs of Training Councils.  (2004). 
The comprehensive evaluation of student-trainee competence in professional 
psychology programs.  Retrieved May 22, 2006 from 
http://www.appic.org/downloads/CCTC_Comprehensive_Ev82AA3.pdf. 

Tribbensee, N. (2008). Privacy and confidentiality: Balancing student rights and campus 
safety. Journal of College and University Law, 34, 393. 

U.S. Department of Health and Human Services & U.S. Department of Education. 
(2008). Joint guidance on the application of the Family Educational Rights and 
Privacy Act (FERPA) and the Health Insurance Portability and Accountability 
Act of 1996 (HIPAA) to student health records. Available at 
http://www.ed.gov/policy/gen/guid/fpco/doc/ferpa-hipaa-guidance.pdf 

Vacha-Haase, T., Davenport, D. S., & Kerewsky, S, D. (2004). Problematic students: 

http://www.appic.org/downloads/CCTC_Comprehensive_Ev82AA3.pdf
http://www.ed.gov/policy/gen/guid/fpco/doc/ferpa-hipaa-guidance.pdf


 7

Gatekeeping practices of academic professional psychology programs. 
Professional Psychology: Research and Practice, 35, 115-122. 

VanZandt, C. E. (1990).  Professionalism:  A matter of personal initiative.  Journal of  
 Counseling and Development, 68, 243-245. 
Vasquez, M. J. (1999).  Trainee impairment:  A response from a feminist/multicultural  

perspective.  Counseling Psychologist, 27, 687-693. 
Wester, S., Christianson, H., Fouad, N., & Santiago-Rivera. (2008). Information 

processing in problem solving:  A collaborative approach to dealing with students 
exhibiting insufficient competence.   Training and Education in Professional 
Psychology, 2, 193-201. 

Wheeler, S. (1996). The limits of tolerance in assessing the competence of counseling 
trainees. International Journal for the Advancement of Counseling, 18, 173-188. 

Younes, M. N. (1998). The gatekeeping dilemma in undergraduate social work programs: 
Collision of ideas and reality. International Social Work, 41, 145-153. 

 
 
  


	FERPA_HIPAA Presentation References.pdf
	Gonsiorek, J. C. (1997).  Suggested remediations to “Remediation.”  Professional 
	Psychology, 28, 300-303.
	Smith, T. S., McGuire, J. M., Abbott, D. W., & Blau, B. I.  (1991). Clinical ethical 
	decision making: An investigation of the rationales used to justify doing less than one believes one should.  Professional Psychology: Research and Practice, 22, 235-239.


