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About the American Bar Association Commission on Law and Aging

The mission of the American Bar Association (ABA) Commission on Law and Aging is to strengthen and secure the
legal rights, dignity, autonomy, quality of life, and quality of care of elders. It carries out this mission through
research, policy development, technical assistance, advocacy, education, and training. The ABA Commission
consists of a 15-member interdisciplinary body of experts in aging and law, including lawyers, judges, health and
social services professionals, academics, and advocates. With its professional staff, the ABA Commission examines
a wide range of law-related issues, including: legal services to older persons; health and long-term care; housing
needs; professional ethical issues; Social Security, Medicare, Medicaid, and other public benefit programs; planning
for incapacity; guardianship; elder abuse; health care decision-making; pain management and end-of-life care;
dispute resolution; and court-related needs of older persons with disabilities.

About the American Psychological Association

The American Psychological Association (APA) is the largest scientific and professional organization representing
psychology in the United States and is the world’s largest association of psychologists. Through its divisions in 53
subfields of psychology and affiliations with 59 state, territorial, and Canadian provincial associations, APA works
to advance psychology as a science, as a profession, and as a means of promoting health, education, and human
welfare. The APA Office on Aging coordinates the association’s activities pertaining to aging and geropsychology
(the field within psychology devoted to older adult issues). The Committee on Aging (CONA) is the committee
within the APA governance structure dedicated to aging issues. Its six expert geropsychologists are selected for
three-year terms. Together, the Office on Aging, CONA, and association members promote the health and wellbeing
of older adults and their families through expanded scientific understanding of adult development and aging and the
delivery of appropriate psychological services to older adults.
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The views expressed in this document have not been approved by the governing or policy-setting bodies of the
American Bar Association or the American Psychological Association and should not be construed as representing
policy of these organizations. Materials in this book were developed based on the consensus of a working group.
This document is not intended to establish a standard of practice against which clinical practice is to be
evaluated. Rather, it provides a framework that psychologists may find useful and effective in capacity
determination. Although the principles presented herein are intended to be generally relevant across all legal
jurisdictions, law and practice differ across state jurisdictions and sometimes even across county lines. Thus, this
book is intended to supplement (and cannot substitute for) a psychologist’s working knowledge of relevant
capacity law specific to his/her jurisdiction. This book focuses on issues in civil capacity determination in older
adults, not all aspects of capacity evaluation or all populations.
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Executive Summary

he ABA-APA Working Group on the Assessment of Capacity in Older Adults was established in

2003 under the auspices of the Task Force on Facilitating ABA-APA Relations. The workgroup

has produced two volumes thus far, a handbook for attorneys and a handbook for judges. The

current volume is designed for psychologists evaluating civil capacities of older adults.
Contemporary probate law encourages functional assessments that describe task-specific deficits rather
than global findings. With training in standardized cognitive and functional assessment, psychologists are
in an ideal position to provide such evaluations.

The specific goal of this handbook is to review psychological assessment of six civil capacities of
particular importance to older adults, namely, medical consent capacity, sexual consent capacity, financial
capacity, testamentary capacity, capacity to drive, and capacity to live independently. The handbook also
addresses the important topic of undue influence and introduces emerging areas of interest, such as the
capacity to mediate, the capacity to participate in research, and the capacity to vote.

The handbook begins with an Overview Chapter that discusses the history of the workgroup, scope of the
handbook, the increasing need for clinicians skilled in capacity assessment, as well as essential
definitions. In Chapter 2, critical legal definitions of civil capacities are delineated. The chapter
concludes by highlighting key differences between how the law views capacity and how psychologists
view capacity.

Chapter 3 lays out a nine part framework for conceptualizing capacity assessments. The framework
expands on Thomas Grisso’s conceptual model as it has evolved through discussion among working
group members. Nine conceptual elements for conducting a capacity assessment are:

(1) identifying the applicable legal standard(s)

(2) identifying and evaluating functional elements constituent to the capacity

(3) determining relevant medical and psychiatric diagnoses contributing to incapacity

(4) evaluating cognitive functioning

(5) considering psychiatric and/or emotional factors

(6) appreciating the individual’s values

(7) identifying risks related to the individual and situation

(8) considering means to enhance the individual’s capacity

(9) making a clinical judgment of capacity.
A worksheet highlighting each of the elements is included in the handbook.

The next two chapters, Chapter 4 and Chapter 5, move away from theoretical models and provide more
practical guidance to the clinician. Chapter 4 addresses important pre-assessment considerations including
understanding the “who”, “what”, “why”, and “when” of a particular capacity referral. In general,
capacity evaluations require a more extensive “pre-assessment” process; this chapter provides information
regarding what type of data should be collected prior to meeting the older adult. It further discusses the
various roles a psychologist may play as an expert in these types of cases. Chapter 5 provides an
overview of functional, cognitive, and behavioral assessment tools that may be used in capacity
evaluations, with the understanding that there is no “capacimeter” or standardized battery that will work
for all cases. The chapter concludes with suggestions for the integrating data, presenting results, and the
importance of articulating a specific capacity opinion. Brief case examples are provided here, as well as a
worksheet to assist clinicians in organizing the assessment process.
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Chapter 6 covers in depth the assessment of each of the six specific capacities (medical consent capacity,
sexual consent capacity, financial capacity, testamentary capacity, capacity to drive, and capacity to live
independently). Each section reviews up-to-date relevant clinical literature and relevant assessment tools,
walking through the nine-part framework in light of that specific capacity. An example report of a case is
given for each of the specific capacities.

Chapter 7 introduces the related but also distinct concept of undue influence to the reader. Undue
influence is a legal construct which refers to a dynamic in a confidential relationship where a stronger
party exploits their influence of a weaker party, often for financial gain. This chapter covers legal
definitions, clinical frameworks, and an assessment strategy for psychologists working with older adults
that are potentially at risk or the victims of undue influence. A case example is provided.

Chapter 8 provides psychologists with practical advice for working with attorneys and the courts on
matters related to capacity cases. This chapter will help psychologists connect with attorneys and be better
prepared to provide the type of information most relevant legal professionals. The chapter also provides
suggestions to the novice providing expert testimony in court and includes additional resources for those
practitioners wanting more than an overview.

In Chapter 9 emerging capacity areas are introduced. These include the capacity to consent to research,
the capacity to mediate, and the capacity to vote. These sections overview relevant literature but do not
provide case examples.

In summary, the handbook seeks to provide a relatively concise yet also comprehensive reference in the
area of civil capacity assessment of older adults by psychologists. Relevant literature, suggestions for
assessment tools, and case examples are provided throughout the handbook. The members of the
workgroup have enjoyed assembling this handbook and it is our hope that it will serve as a valuable
resource and tool for psychologists throughout the United States and elsewhere.
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|. The Importance of Psychological Assessment of Capacities

Robert Olsen is 89 years old and lives alone.
One day he calls 911 because he feels ill and
has fallen on the floor. The emergency
medical personnel transport him to the
hospital, noting that he is confused,
unbathed, and his home is dirty, with spoiled
food, urine, and feces in the house. They also
found medications in disarray and empty beer
bottles. Mr. Olsen is hospitalized for treatment
for acute renal failure with malnutrition and
dehydration. With medical intervention, his
cognition clears considerably. However, there
are residual problems with memory and
reasoning. A brain scan shows no acute
problems but a mid degree of
cerebrovascular disease. Mr. Olsen reports
anxiety in the hospital. He asks to be
discharged and assures the team he can
manage his medications, personal care, and
meals. He expresses discomfort with home
care services. Mr. Olsen values his
independence and wants to return to his
home of 63 years. The medical team asks the
psychologist “is he competent?”

Clinical and legal professionals are
increasingly turning to psychologists for
opinions regarding the decision-making capacity
of older adults, such as the case of Mr. Olsen.
Often these complex cases require fine-grained
cognitive and functional evaluation that balances
promoting autonomy while protecting a
vulnerable adult from harm. Psychologists are
well-positioned to bring the critical skills of
standardized assessment and comprehensive
report writing to questions of diminished
capacity. However, few psychologists receive
formal training in capacity assessment of older
adults and may be hesitant to take on these types
of cases. The first time a psychologist is
confronted with such a task, many questions
may arise:

Who do I talk to before the assessment?

e I[san attorney always involved?

What does it mean to say someone lacks
capacity?

e  What is the family’s role?

e  What happens to the report?

e Should I use a cognitive test battery—which
one?

e Do I need to use objective capacity
measures—what are they?

e How do I approach the patient?

e How does the person’s history and values
figure in—what about the way he or she has
always lived or made decisions?

e Do the choices reflect personal preferences
or cultural differences?

e How do I integrate all the data to arrive at a
definitive capacity judgment?

e How do I phrase my findings so they will be
understandable to the non-psychologist?

The purpose of this handbook is to provide a
resource to psychologists who are faced with
such questions as they assess various capacities
of older adults.

Scope of This Handbook

This handbook focuses on the assessment of
“civil” capacities in older adults in medical, long
term care, and private-practice settings. Six
capacity domains are presented: medical
consent, sexual consent, financial, testamentary,
driving, and independent living capacities. In
addition, the handbook discusses undue
influence and the relationship of capacity
assessment to legal interventions, such as
guardianship or conservatorship. This handbook
does not address capacities for criminal matters,
such as the capacity to stand trial, capacity to
represent oneself in a legal case, or capacity to
be executed. However, at times questions
regarding civil capacity arise in a criminal
setting, for example, when an individual has
perpetrated financial fraud against a vulnerable
older adult, and the prosecuting or defense
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attorney is seeking information about the older
adult’s capacity to make financial decisions. The
capacity is still “civil,” although it is being
referred to the psychologist in a criminal matter.
This handbook is designed to address capacity
assessment generally across the United States,
but it is critical to be aware of the laws in one’s
own state. Some states may have provisions that
differ from those in this handbook.

For definitions of legal terms common in civil

capacity see Appendix A.

Purpose of Handbook

The purpose of the handbook is to promote
sound assessment of older adults, which lead to
appropriate interventions that balance promotion
of autonomy and protection from harm. This
handbook is not a practice guideline and is not
intended to establish a standard against which
clinical practice is to be evaluated. Rather, this
handbook provides a framework and assessment
examples that psychologists may find useful and
effective in capacity evaluation. This is a
handbook—with a goal of brevity and utility—
and is not meant to serve as an exhaustive text
on the matter of capacity assessment.

Working Group and Advisory Panel

The ABA/APA Working Group on the
Assessment of Capacity in Older Adults was
established in 2003 under the auspices of the
Task Force on Facilitating ABA/APA Relations.
The original working group was comprised of
three members of the American Bar Association
(ABA) Commission on Law and Aging and six
members of the American Psychological
Association (APA). When the working group
convened for the current project, two new
members were sought to replace two who had
departed. Individuals were recruited who had
expertise in the field (as evidenced through
clinical work and  scholarship), with

consideration of enhancing gender and ethnic
diversity of the working group.

The working group developed an outline for
the book, selected editors, and assigned chapter
authors. Individual working group members then
developed chapters and revised them based on
extensive feedback from the group.

After an initial draft was completed, the
handbook was shared with an advisory panel of
22 psychologists as well as representatives from
the ABA Commission on Law and Aging.
Advisory panel members were selected based on
experience in the field of capacity assessment,
and to represent a range of clinical settings and
interest areas (e.g., geropsychology, forensic
psychology, neuropsychology, and rehabilitation
psychology). The advisory panel provided
feedback on each chapter, which was collated
and considered during conference calls by the
working group. When feedback was discrepant,
the working group made revisions to reflect the
diversity of opinions in the field. This handbook
is a product of the ABA/APA working group. It
has not been approved by the governing or
policy-setting bodies, and does not represent
policy of the ABA or APA.

American Bar Association and the
American Psychological Association

Collaboration

The ABA Commission on Law and Aging
and the APA have been collaborating to prepare
clinical and legal professionals to meet the needs
of the aging population. This educational
handbook is one product of the collaboration,
along with similar handbooks for lawyers and
judges. These collaborative projects arose
because psychologists within APA and legal
professionals within ABA were seeking more
information about capacity assessment of older
adults. In addition to educating the respective
memberships of these organizations, another
important goal is to improve the manner that
clinicians, lawyers, and judges communicate
with each other about capacity matters.
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The Handbook for Lawyers is at:
http://www.apa.org/pilaging/capacity_lawyers_handbook.pdf
The Handbook for Judges is at:
http://www.apa.org/pi/aging/capacity_judges_handbook.pdf

Professional Competencies for
Capacity Evaluation

Some psychologists may ask: is it necessary
to be a forensic psychologist to do capacity
assessment of older adults? A
neuropsychologist? A geropsychologist?
Because questions of civil capacities arise in a
wide variety of settings and case particulars,
there is no one right answer.

Capacity assessment referrals can come
from a variety of sources and occur in a variety
of settings that influence the approach taken to
evaluation, and the professional competencies
needed. For example, a request for an
assessment of driving capacity may come from a
family member and not involve a lawyer in any
way. An assessment of capacity to make health
care decisions may be requested by a physician.
The knowledge base needed to address capacity
issues in a frail, medically complex older adult
living in a nursing home with many healthcare
and family system issues is different from the
knowledge base needed to assess a medically
healthy but psychiatrically ill older adult who is
referred by a court in a guardianship proceeding.
For example, with Mr. Olsen, the case would
benefit from a psychologist with a background
in geriatric syndromes, gero-neuropsychological
assessment, medical psychology, and aging
services.

A psychologist will need to investigate the
referral to determine if he or she has the
professional competence to address the referral
question based on education, training,
supervised experience, consultation, or study as
required by the Ethical Principles of
Psychologists and Code of Conduct (APA,
2002).

This handbook may aid psychologists in
their approach to capacity evaluation, but
psychologists who are new to the assessment of
capacity in older adults are encouraged to

consult with colleagues or pursue additional
education, training, and supervision in the area.
This handbook focuses on capacity
assessment of older adults, and presumes
general competencies in the assessment of older
adults, such as selection of appropriately age-
normed and validated tests, adaptation of
assessment approaches, and knowledge of
syndromes of aging. Psychologists seeking
general resources about working with older
adults may refer to the Guidelines for
Psychological Practice with Older Adults (APA
2003, at
http://www.apa.org/practice/guidelines/adult.pdf)
and other resources at the APA Office on Aging

Web site www.apa.org/pi/aging.

Cultural Considerations

Cultural issues are of special concern in
capacity assessment. With persons of diverse
cultural background and experience,
consideration needs to be given to the role of
cultural variables in decision making. Cultural
variables such as language, immigrant status,
economical status, perceptions of institutions
such as hospitals, as well as perceptions of
disability and the role of family in care and
decision making, are important. Consistent with
the Ethical Principles of Psychologists and Code
of Conduct (APA, 2002) practitioners need to be
aware of test bias, test fairness, and cultural
equivalence. For additional guidance in working
with diverse populations refer to the Guidelines
on Multicultural Education, Training, Research,
Practice, and Organizational Change for
Psychologists (APA, 2002 at
http://www.apa.org/pi/oema/resources/policy/multicu
Itural-guideline.pdf). The intersection of cultural
issues, values, and capacity assessment is further
discussed in relevant sections of this handbook
and in other sources (e.g., Qualls & Smyer,
2007).

Age Considerations

An evaluation of capacity may be utilized to
resolve critical disagreements about individual
decisions, and the need to offer protection versus
to promote autonomy. In a civil capacity
evaluation, these decisions may be about the
most personal matters in one’s life: what
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procedures will be done to your body, where you
will live, who you are intimate with, how you
spend your money. All persons are presumed to
have capacity, and, when this is so, have the
“right to folly” — that is — have the right to make
“bad” decisions. The psychologist performing a
civil capacity evaluation is often addressing just
this issue: is this person making a decision we
disagree with, but one we must respect because
the person has capacity, or, because this person
lacks the capacity to make the decision, must we
step in to protect him or her. In these situations,
psychologists may need to guard against ageism
in themselves and others. An obvious point, but
one worth stating, is that age itself does not
imply  diminished capacity or  greater
“permission” to be protective or paternalistic.
Instead, an objective assessment of capacity,
including the risks of the situation, is required.
As will be discussed in later sections of the
book, consideration must be given to whether
the risks associated with the decision are new or
long-standing, and whether the risks are serious
and likely to happen.

The Need to Focus on Older Adults

Capacity assessment of older adults is
increasing. The older adult population will
double between 2000 and 2030, to 71.5 million
adults over the age of 65 (Wan, Sengupta,
Velkoff, & DeBarros, 2005). The fastest
growing group of older adults is the 85+ age
range, which is expected to grow from 4.2
million in 2000 to 12.9 million by 2020, an over
two hundred percent increase (Administration on
Aging, 2006). While most older adults do not
have dementia, older adults as a group are at
higher risk for cognitive impairment than
younger adults. An estimated 5.2 million
Americans of all ages have Alzheimer's disease
in 2008. The number of people age 65 and over
with Alzheimer's disease is estimated to reach
7.7 million in 2030 (Alzheimer’s Association,
2008). These factors will result in an increasing
demand for assessment of the capacities of older
adults.

Evolution of the Field

Historically, evaluations of decisional
capacity have been made on the basis of a
clinical interview or general mental status
evaluation. Such clinical evaluations can be
unreliable (Markson, 1994; Marson, Mclnturff,
Hawkins, Bartolucci, & Harrell, 1997; Rutman
& Silberfeld, 1992). Personal values, experience
in the field, and ageism may influence a
clinician’s risk tolerance and his or her view of
an older adult’s decisional capacity (Clemens &
Hayes, 1997). Clinicians from theoretical
orientation and professional backgrounds may
differ in their evaluations of capacity. For
example, feedback from our own advisory panel
revealed differing opinions about the case of Mr.
Olsen.

While the use of standardized psychological
and neuropsychological tests may improve the
reliability of capacity assessment, validity may
still suffer. It can be unclear how to relate
general psychological assessment data (e.g.,
“impaired immediate memory”) to specific
capacity questions (“capacity to make a will”).
Clinicians focus on different cognitive abilities
in predicting capacity (Marson, Hawkins,
Mclinturff, & Harrell, 1997).

Forensic Assessment Instruments

A major advance in the field has been the
development of instruments to assess specific
functional abilities relevant to legal capacities,
what Thomas Grisso refers to as “forensic
assessment instruments.” Many of these
instruments are described in detail in his book
Evaluating Competencies, 2™ ed. (2003), as well
as in other sources (Moye, Gurrera, Karel,
Edelstein, & O’Connell, 2005; Qualls & Smyer,
2007; Sturman, 2005), and are summarized in
Appendix B of this handbook. For example, the
evaluation of Mr. Olsen would best be
accomplished by directly assessing functions
necessary to independent living.

Some specific capacity areas, such as
medical consent capacity, have seen a great deal
of instrument development, while others have
seen little to none, such as sexual consent
capacity and testamentary capacity. While these
instruments represent an extremely important
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advancement of the field, most lack adequate
reliability, validity, and normative properties for
older adults. They are further discussed in
relevant sections of Chapter 6.

Capacity Research

Another important advance in the field has
been the emergence of the field of capacity as a
distinct field of legal, clinical, and behavioral
research (Marson & Ingram, 1996). The origins
of the field lie in a series of seminal articles
(Appelbaum, 1982; Appelbaum & Bateman,
1980; Appelbaum & Grisso, 1988; Appelbaum
& Roth, 1981; Meisel, Roth, & Lidz, 1977;
Roth, Meisel, & Lidz, 1977), and work by
Appelbaum and Grisso (Appelbaum et al., 1988;
Appelbaum & Grisso, 1995; Grisso, 1986;
Grisso & Applebaum, 1998), and of others
focusing on older adults (Fitten, Lusky, &
Hamann, 1990; Kim & Caine, 2002; Marson,
Chatterjee, Ingram, & Harrell, 1996; Marson,
Cody, Ingram, & Harrell, 1995; Moye & Karel,
1999; Sabatino, 1996; Smyer, Schaie, & Kapp,
1996; Stanley, Stanley, Guido, & Garvin, 1988;
Taub, Baker, Kline, & Sturr, 1987), which
advanced the theoretical and empirical basis of
the field of civil capacity assessment. However,
the body of capacity research dedicated to older
adults is modest and remains a rich area for
future research to guide this expanding and
complex area of clinical practice.

Why Are Evaluations of Capacity in
Older Adults Challenging?

Cases Involving Older Adults Are
Complex

When an older adult is referred to a
psychologist for an evaluation there often are
many layers of complexity to consider. Consider
the example of Robert Olsen: at first glance he
appears to have significant decisional and
functional impairments apparent from the facts
of his living situation. But what do we really
know about Mr. Olsen.

Does he have family or friends? What is
important to him? Why is he anxious? Is his
anxiety in need of treatment? Is he drinking in
excess or in a manner that conflicts with

medications? Does he know this? Are all his
doctors aware of what other doctors are
prescribing? Is the medication schedule simple
enough to follow? Is there a way to offer
supportive services to him that is less
threatening? Are his cardiac or pulmonary
conditions treated? Do the infarcts seen on the
brain scan translate to meaningful deficits? Has
his delirium resolved? Can any interventions
improve his functioning? Can he see and hear?
Is he depressed? Has someone close to him
died?

As we learn more about Mr. Olsen, the list
of questions may extend further. Clinical
evaluation of older adults is complex because
older adults are exceedingly complex—with a
lifetime of psychological, social, cultural, and
biological factors that contribute to the
individual’s specific strengths, weaknesses,
social system, lifestyle, and values. Because of
this it is important to develop knowledge and
skills in evaluating and treating older adults.

Capacity Assessment Is a New Practice
Area for Psychologists

At an earlier time, clinical capacity
determination was generally left to physicians.
The involvement of psychologists is more
recent. As such, some psychologists may be
unfamiliar with the meaning of the term capacity
or the wide range of interventions that may
apply to an older adult with decisional or
functional impairments. These include the
appointment of a guardian, conservator,
healthcare proxy, durable power of attorney, or
representative payee, as well as more social or
clinical interventions—for example, bill paying
programs through elder services.

Legal and social interventions for functional
impairments are described in Appendix F.

Psychologists are routinely trained in
psychological and cognitive assessment, but
rarely in the specifics of capacity assessment.
For example, the psychologist may be unsure of
what data are necessary to answer the question
“does this person have the capacity to manage
finances?”
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Confusion About the Term Capacity

Many psychologists may be more familiar
with the term competency rather than capacity.
Some recommend the term competency be used
only to refer to a legal finding, with the term
capacity to refer to clinical findings. While this
is an excellent practice as far as it goes, it only
goes so far, since many practitioners do not
abide by the distinction. In practice many
clinicians still refer to a patient’s “competency,”
leading to ongoing confusion. One approach to
avoid confusion is to simply adopt the phrase
“legal capacity’” and ““clinical capacity.”

Some use the term decision-making capacity
interchangeably with capacity, or to describe
capacity domains that are specifically and only
decisional in nature. That is, a distinction may
be drawn between decisional capacity (the
capacity to decide) versus executional capacity
(the capacity to implement a decision) (Collopy,
1988). For example, the capacity to make a
health care decision may only involve cognitive
processes of deciding, whereas the capacity to
manage finances may involve making decisions
and executing actions in concordance with
decisions (e.g., balancing a checkbook).
Importantly, the mere presence of physical
inability and loss of “executional capacity” does
not constitute incapacity, as the individual who
retains decisional capacity may direct another to
perform the task.

More on legal definitions of capacity is in
Chapter 2.

Another distinction may be drawn between
global capacity versus specific capacities. Both
clinical and legal professionals have used the
term “competency” to refer to a person’s global
ability to engage in a wide range of functions. It
has traditionally been thought of as
categorical—an individual either is competent or
is not. However, within the global application of
the term competency, there was little if any
consideration of: (a) the ability to successfully
perform specific functions; (b) intra-individual
variance in performance across functional
domains; or (¢) potential methods of enhancing
an individual’s ability to perform a given
function or functions.

Currently, the emphasis is shifting in both
clinical and legal settings to the use of the term
capacities to allow a focus on the specific
functional capacities, and means of maximizing
those capacities. This shift can be seen in civil
law, particularly in guardianship' and other
surrogate decision-making areas in a preference
for the term capacity. Guardianship is a
relationship created by state law in which a court
gives one person or entity (the guardian) the
duty and power to make personal and/or
property decisions for another (the incapacitated
person) upon a court finding that an adult lacks
capacity to make decisions for him or herself.

When a petition for guardianship is filed,
psychologists may be asked to evaluate a
broader set of capacities—can this person be
independently responsible for his or her life?
However, this question still does not translate
into all-or-none ‘“competency.” Psychologists
providing evaluations will offer a great deal to
the courts by assessing specific domains, and
identifying areas of retained strengths, which
will enable the judge to craft a “limited order,”
that is, to limit the authority of the guardian to
only those areas where the person needs
assistance (American ~ Bar  Association
Commission on Law and Aging et al., 2006).

Confusion from Referring Parties

A national survey of 395 psychiatrists,
geriatricians, and  geriatric  psychologists
(Ganzini, Volicer, Nelson, & Derse, 2003),
noted that requests for capacity evaluation were
frequently associated with misunderstanding or
“myths” about capacity and the role of capacity
assessment. These myths include: equating legal
and clinical capacity; assuming a lack of
capacity when patients go against medical
advice; confusing involuntary civil commitment
with incapacity.

! States use various terms for guardianship of
the person and guardianship of property. For
example, some use the term conservatorship
either generically or to indicate guardianship of
property. Check state law. This handbook refers
to guardianship generically as encompassing
authority over personal and/or property
decisions, unless otherwise indicated.
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These continuing myths mean the
psychologist often has to investigate, clarify, and
re-formulate a capacity evaluation request before
beginning the evaluation. Psychologists who are
new to capacity evaluation may find the ongoing
misunderstanding about capacity to increase
their own confusion. This may account for the
low reliability noted in assessment of capacity
(Marson et al., 1997), which is improved when
clinicians are educated about capacity (Marson,
Earnst, Jamil, Bartolucci, & Harell, 2000).

In the case of Mr. Olsen, the team asks for
an evaluation of “competency.” Does the team
mean capacity? Capacity for what? Is the team
interested in clinical or legal capacity? Is there
an intended course of action—such as pursuing a
guardianship or nursing home placement? Have
less restrictive alternatives been explored?

Multiple Roles

Although the referral question may be
“assess for capacity,” it is often up to the
evaluator to determine the specific role that he
or she will play in each case. In the case of Mr.
Olsen, the referring question may be to complete
an evaluation of his capacity to live
independently.

However, the psychologist may decide that
such an assessment should be delayed, if
possible, until after a rehabilitation stay in which
Mr. Olsen can regain function, can have his
anxiety treated, and to allow for the possibility
of developing in-home services that are
comfortable and appropriate for Mr. Olsen.

As illustrated in this case, the psychologist
must then balance the role of promoting self-
determination, addressing the functional deficit,
and providing recommendations to clinical and
legal professionals involved with the person.
Special attention should be paid to means to
maximize the functional capacity of the
individual. Thus, a thoughtful evaluator may
find that an older adult who does not have the
capacity to perform a specific function at the

moment of evaluation may have insight and can
delegate to another with environmental, medical,
behavioral, or other interventions. These points
apply to prospective capacity evaluation—with a
person whose current and future capacity is in
question.

The role is different when the psychologist
is performing a retrospective evaluation of
capacity. These questions concern an opinion of
whether the psychologist thinks the person may
have had capacity to enter into a contract or
some other task in the past.

Undue Influence

Complicating the understanding of capacity
is the concept of “undue influence,” the focus of
chapter 7. Undue influence is a legal concept
that refers to a dynamic between an individual
and another person. It describes the intentional
use of social influence, deception, and
manipulation to gain control of the decision
making of another. For psychologists, undue
influence can be understood as a dynamic of a
relationship when a person uses a role and
power to exploit the trust, dependency, and fear
of another. The role and power permits the
person to gain control over the decision making
of the victim. In cases of undue influence, a
person may have full capacity. Alternatively,
there may be cognitive impairment that
increases susceptibility and dependence. In the
case of Mr. Olsen, although the psychologist is
to evaluate capacity, it will be useful to remain
mindful of potential issues of elder abuse and
neglect, “self-neglect,” and undue influence as
the psychologist investigates the social
circumstances surrounding the referral.

The next chapters will discuss legal
standards for various capacities and present a
general framework for capacity assessment. In
Chapter 6 specific capacity domains will be
discussed in detail. Remaining chapters deal
with undue influence, working with legal
professionals and the court, and emerging issues.
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ll. Legal Standards of Diminished Capacity

This chapter describes legal approaches to
defining diminished capacity and incapacity.
Read in tandem with the next chapter on the
psychological ~ frameworks  for  capacity
assessment, the explanation highlights the
similarities and contrasts between the two
approaches to capacity.

Historically, the law’s approach to
incapacity reflects a long-standing paradox. On
the one hand, our legal system has always
recognized the situation-specific nature of
capacity, depending on the particular event or
transaction—such as capacity to make a will,
marry, enter into a contract, vote, drive a car,
stand trial in a criminal prosecution, and so on
(Parry, 1985). A finding of incapacity in any of
these matters could nullify or prevent a
particular legal act.

On the other hand, at least until very
recently, determinations of incapacity in the
context of guardianship or conservatorship
proceedings were routinely quite global,
absolute determinations of one’s ability to
manage property and personal affairs. A finding
of incapacity under guardianship law
traditionally justified intrusive curtailments of
personal autonomy and resulted in a virtually
complete loss of civil rights (Frolik, 1981;
Horstman, 1975).

In the last few decades, most states have
moved away from the all or nothing approach to
guardianship and moved toward a preference
for—or at least recognition of—a limited
guardianship model that appoints a guardian for
the person with incapacity only in those areas of
functioning in which capacity is shown to be
lacking. One result of this more finely tuned
approach to capacity assessment is a
fundamental change in terminology in the law.

Historically, it was common to use the term
“incompetency” to refer to the legal finding of
incapacity, and the term “incapacity” to refer to
the clinical finding. That distinction no longer
works, as most states have moved away from the
terminology of “incompetency” in favor of

function-specific “capacity” and “incapacity.”
Therefore, to avoid confusing the legal and
clinical concepts of capacity, we articulate the
distinction very simply as either “legal capacity”
or “clinical capacity.”

Starting Point: Consider state legal standards
for the specific transaction at hand. The
definition of “diminished capacity” will depend
on the type of transaction or decision under
consideration and the particular legal standard
of capacity used in the state.

Standards of Capacity for Specific

Legal Transactions

The starting point in the law is a
presumption that adults possess the capacity to
undertake any legal task they choose, unless
they have been adjudicated as incapacitated to
perform the task in the context of guardianship
or conservatorship, or where a party challenging
their capacity puts forward sufficient evidence
of incapacity in a legal proceeding to meet a
requisite burden of proof. The definition of
“diminished capacity” in everyday legal practice
depends on the type of transaction or decision
under consideration, as well as upon the
jurisdiction in which one is located (Walsh,
1994; Parry & Gilliam, 2002). Across
jurisdictions, legal capacity has multiple
definitions, set out in either state statutory and/or
case law.

For definitions of legal terms common in civil
capacity see Appendix A.

Examples of common transaction-specific
legal standards follow. Chapter 6 provides a
detailed review of the capacity domains relevant
to many of these legal standards.
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Testamentary Capacity

By far the most frequently litigated form of
capacity—the capacity to make a will—is
typically found to be present if the person
making the will—a testator—at the time of
executing a will, has the capacity to: (1) know
the natural objects of his or her bounty (or one’s
“generosity”); (2) to understand the nature and
extent of his or her property; and (3) to
interrelate these elements sufficiently to make a
disposition of property; (4) by means of a
testamentary  instrument. (Mezzullo &
Woolpert, 2004; Parry et al., 2002; Walsh,
1994). The terminology that the testator must be
of “sound mind” is still commonly used.

The legal “test” for testamentary capacity
does not require that the person be capable of
managing all of his or her affairs or making day-
to-day business transactions. Nor must the
testator have capacity consistently over time.

Capacity is required on the day the will was
executed. Thus, a testator may lack testamentary
capacity before and/or after executing a will, but
if it is made during a “lucid interval,” the will
remains valid (Parry et al., 2002). Finally, even a
testator who generally possesses the elements of
testamentary capacity may have that capacity
negated by an “insane delusion” (i.e., irrational
perceptions of particular person or events”) if
the delusion materially affects the will.

Donative Capacity

The law addresses a number of specific
capacities related to finances. Capacity to make
a gift has been defined by courts to require an
understanding of the nature and purpose of the
gift, an understanding of the nature and extent of
property to be given, a knowledge of the natural
objects of the donor’s bounty, and an
understanding of the nature and effect of the gift.

A Legal Primer

American law is broadly divided into four areas:

e Constitutional law sets the basic framework for governmental powers, civil rights, and civil liberties.

e Statutes are enacted by elected legislatures, and set out provisions that may be quite broad in scope
or fairly detailed.

e Administrative rules, regulations, and policies, interpret and flesh out the statutes.

e Case law is the body of principles and rules arising from specific disputes heard in the courts. Judges
apply constitutional, statutory, and administrative law to individual conflicts, as well as the
principles derived from previous cases, to resolve cases and controversies.

Court decisions provide guidance in interpreting and applying existing law to the real world, while
sometimes creating new law. The aggregate of reported cases on a particular subject form a body of
jurisprudence referred to as common law doctrine. According to the principle of stare decisis, courts
adhere to decided cases or “precedent” unless the court finds a compelling reason to overrule it, thus
creating new precedent.

When lawyers and judges use the term "legal standard” for capacity, they mean the definition or test of
capacity as it exists in statutory law as interpreted by any existing administrative guidelines and case
law. For instance, a statutory definition of “testamentary capacity” may be clarified by will contests in
court. A definition of “incapacity” in guardianship law may be translated into practical terms by a court’s
evaluation form.

Statutes are written at the local, state, and federal levels. For most capacities in this book, and for adult
guardianship, the relevant laws are at the state level. State courts that address matters of civil capacity
or guardianship may be specialized family or probate courts, or they may be courts of general
jurisdiction in which a judge may be less familiar with the particular issues at stake.
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Some states use a higher standard for donative
capacity than for testamentary capacity,
requiring that the donor know the gift to be
irrevocable and that it would result in a
reduction in the donor’s assets or estate
(Mezzullo et al.,, 2004; Walsh, 1994). The
rationale for the higher standard is that the gift
takes effect in the present and not after the death
of the donor, so its consequences are potentially
greater.

The following capacities are discussed in
greater detail in Chapter 6

Medical consent
Sexual consent
Financial
Testamentary
Driving
Independent living

Contractual Capacity

In determining an individual’s capacity to
execute a contract, courts generally assess the
party’s ability to understand the nature and
effect of the act and the business being
transacted (Mezzullo et al., 2004; Walsh, 1994).
Accordingly, if the act or business being
transacted is highly complicated, a higher level
of understanding may be needed to understand
its nature and effect, in contrast to a very simple
contractual arrangement.

Capacity to Convey Real Property

To execute a deed, a grantor typically must
be able to understand the nature and effect of the
act at the time of the conveyance (i.e., transfer of
title) (Mezzullo & Woolpert, 2004).

Capacity to Execute a Durable
Power of Attorney

The standard of capacity for creating a
power of attorney has traditionally been based
on the capacity to contract. However, some
courts have also held that the standard is similar
to that for making a will (Regan & Gilfix, 2003).
Given the dramatic rise in the use of powers of
attorney for purposes of planning for incapacity

and their potential for financial abuse, it would
not be surprising to see an increase in litigation
over capacity to execute a durable power of
attorney and an attempt by courts to articulate
the test for capacity with greater detail.

An instructive contrasting approach is
offered by an Australian Office of the Public
Guardian, which instructs in its educational
materials that when making a general durable
power of attorney (called an enduring power of
attorney in Australia), the person must:

1. know the nature and extent of his or her
estate and finances;

2. understand that the power gives the agent
complete authority to deal with his or her
estate and finances in the same way that he
or she can personally do now;

3. know that in a power of attorney, he or she
may direct someone else (the agent) to act in
a particular way and that the authority can
be revoked at any time whilst he or she has
capacity;

4. understand that the authority is activated
without any formal procedure when he or
she loses capacity;

5. appreciate the very high level of trust he or
she is placing on the person appointed as
agent and understand that the agent is not
monitored in any way. If the agent is failing
in his or her responsibilities, this is usually
only dealt with after the fact in a judicial
proceeding (Office of the Public Advocate,
2003).

Capacity to Consent to Medical Care

Capacity to make a health care decision is
defined by statute in most states under their
advance directive laws. Typical of these legal
definitions is the following from the Uniform
Health Care Decisions Act:

“Capacity” means an individual’s ability
to understand the significant benefits,
risks, and alternatives to proposed health
care and to make and communicate a
health-care decision (Uniform Health-
Care Decisions Act of 1993, 1994).
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Decisional capacity in health care is rooted
in the concept of informed consent (Meisel,
1999; Furrow, Greaney, Johnson, Jost, &
Schwartz, 2000). Informed consent requires that
one’s consent to treatment be competent,
voluntary, and informed. The concept is based
on the principle that a patient has the right to
prevent unauthorized contact with his or her
person, and therefore a clinician has a duty to
disclose relevant information to the patient so
that he or she can make an informed decision
about treatment. The lack of informed consent is
often an issue in medical malpractice claims. It
is important to note that capacity is only one
element of the test of informed consent.

Thus, a person may have capacity to make a
treatment decision, but the treatment decision
lacks informed consent if it was either
involuntary or unknowing.

State advance directive laws generally
authorize physicians to evaluate and document a
patient’s decisional capacity for medical
treatment for purposes of triggering the authority
of a surrogate decision-maker without resort to
the courts.

Capacity to Execute a Health Care
Advance Directive

An individual’s capacity to execute an
advance directive for health care is different than
the capacity to make specific medical decisions.
As with durable powers of attorney for financial
matters, the test of capacity to execute a health
care power of attorney is generally parallel to
that of capacity to contract. And, because
adjudication of advance directive capacity issues
is almost non-existent, there is little specific
guidance beyond the contractual paradigm.
Accordingly, the psychological models of
capacity discussed in the next chapter help to
supplement these legal principles with
scientifically grounded road signs.

Capacity to Consent to Sexual Relations
Sexual consent law in most states has
developed in the context of criminal
prosecutions of individuals who have had sex
with someone allegedly incapable of consent
due to mental retardation. Older victims of
sexual assault who suffer from dementia or other

cognitive impairments will pose differing
clinical assessment challenges, but the legal
principles that have developed in the law are
essentially the same.

Generally, the law recognizes three factors
that must be analyzed in determining legally
sufficient consent: (1) knowledge of the relevant
facts relating to the decision to be made; (2) the
mental capacity to realize and rationally process
the risks and benefits of engaging in sexual
activity; and (3) voluntariness, meaning the
absence of coercion and the presence of a
realistic choice between engaging or refraining
from the activity. While the factors are fairly
uniform, the extent and means of demonstrating
these factors is not at all uniform. State courts
show significant variability, especially with
respect to definitions of mental capacity.

Most states define “mental capacity” to
mean that the person cannot understand the
nature of sexual conduct—that is, the person
does not know either the physiological aspects
of sex or the possible consequences of sexual
activity, such as pregnancy and the contraction
of sexually transmitted diseases. Some states
require an added element of appreciating the
moral dimension of the decision to engage in
sexual conduct, although actually following
those moral notions is not required. Thus, the
individual may need the capacity to appraise the
nature of the possible social stigma or taboo
associated with sexual intercourse outside of
marriage.

Regardless of the legal standard, an even
greater challenge is the lack of a clear standard
for the assessment process, i.e., the evaluative
criteria and tools to be used in the assessment of
capacity to consent to sexual relations.

Capacity to Drive

Capacity to drive a motor vehicle and
grounds for revoking the privilege are
established by state motor vehicle laws. While
variations in the law are common, the Uniform
Vehicle Code provides a fairly representative
norm. It provides that no license shall be issued
when the commissioner has good cause to
believe that a person “by reason of physical or
mental disability would not be able to operate a
motor vehicle with safety upon the highways.”
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The tremendous variety of physical, mental,
and emotional impairments that can result in an
inability to operate a motor vehicle safely results
in substantial assessment variability, but
regardless of the nature or source of impairment,
the legal standard ultimately looks at its practical
impact on the individual’s ability to operate a
motor vehicle with reasonable and ordinary
control.

Capacity to Mediate

Mediation is increasingly being used as a
means of dispute resolution in a broad range of
issues that might otherwise go to court. With
respect to the capacity needed to engage in
mediation, the ADA Mediation Guidelines name
several factors to be considered by mediators:

The mediator should ascertain that a
party understands the nature of the
mediation process, who the parties are,
the role of the mediator, the parties’
relationship to the mediator, and the
issues at hand. The mediator should
determine whether the party can assess
options and make and keep an
agreement (Wood, 2001).

Other Legal Capacities

A host of other legal acts have specific
definitions of capacity articulated and honed by
statutes and courts in different jurisdictions. For
instance, lawyers may wrestle with client
capacity to marry, to stand trial, to sue and be
sued, or to vote.

Diminished Capacity in State

Guardianship Law

State guardianship and conservatorship laws
rely on broader and more encompassing
definitions of incapacity, a finding of which
permits the state to override an individual’s right
to make his or her own decisions and to appoint
someone (a guardian or conservator) to act as
the person’s surrogate decision-maker for some
or all of the person’s affairs. The criteria for a
finding of incapacity differ among the states, but
in all states, the law starts with the presumption
of capacity. The burden of proof is on the party
bringing the petition to establish sufficient

diminished capacity to justify the appointment
of a guardian or conservator.

The law of guardianship has evolved
extensively from its English roots. Originally,
the law required a finding that the alleged
incapacitated person’s status was that of an
“idiot,” “lunatic,” “person of unsound mind,” or
“spendthrift.” Present day notions of incapacity
instead use a combination of more finely-tuned
medical and functional criteria. A common post-
World War II paradigm for the definition of
incapacity under guardianship laws was a two-
pronged test that required: (1) a finding of a
disabling condition, such as “mental illness,”
“mental disability,” “mental retardation,”
“mental condition,” “mental infirmity,” or
“mental deficiency;” and (2) a finding that such
condition causes an inability to adequately
manage one’s personal or financial affairs
(Sabatino & Basinger, 2000). Under this
definition, the disabling condition prong of the
test was quite broad. Many states included
“physical illness” or “physical disability” as a
sufficient disabling condition, and some opened
a very wide door by including “advanced age”
and the catch-all “or other cause.”

Such amorphous and discriminatory labels
invited overly subjective and arbitrary judicial
determinations. Over time, states sought to
refine both prongs of this test to make the
determination of incapacity less label-driven,
more specific, and more focused on how an
individual functions in society (American Bar
Association Commission on the Mentally

State Guardianship Laws Mix ‘n Match
Four Varying Tests of Incapacity:

e Disabling condition

¢ Functional behavior (focusing on
essential needs)

e Cognitive functioning

o Necessity element or “least restrictive
alternative” criteria

Disabled and Commission on Legal Problems of
the Elderly, 1989; Anderer, 1990). For example,
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many states have narrowed the qualifying
disabling conditions or eliminated them as a
criteria altogether on the rationale that diagnosis
does not equal disability. Likewise, the second
prong of the test—inability to manage one’s
affairs—has been honed by many states to focus
only on the ability to provide for one’s “essential
needs,” such as “inability to meet personal needs
for medical care, nutrition, clothing, shelter, or
safety” (Idaho Code, 1999; Minnesota Statues
Annotated, 1998, New Hampshire Revised
Statues Annotated, 1999).

In more recent years, ‘‘cognitive
functioning” tests have gained prominence in
many states to supplement or replace one or both
prongs of the traditional test. For example, in the
1997 Uniform Guardianship and Protective
Proceedings Act, a cognitive functioning test
replaces the disabling condition language in the
definition of incapacity:

“Incapacitated person” means an
individual who, for reasons other than
being a minor, is unable to receive and
evaluate information or make or
communicate decisions to such an extent
that the individual lacks the ability to
meet essential requirements for physical
health, safety, or self-care, even with
appropriate  technological assistance
(Uniform Guardianship and Protective
Proceedings Act, 1997).

The three tests—disabling condition,
functional behavior, and cognitive functioning—
have been “mixed and matched” by states in a
variety of ways (Sabatino et al., 2000). Some
combine all three (Hurme & Wood, 2006). More
importantly, the majority of states have added
significant additional requirements as thresholds
for guardianship intervention—most commonly
a finding that the guardianship is “necessary” to
provide for the essential needs of the individual
(i.e., there are no other feasible options) or,
stated alternatively, that the imposition of a
guardianship is “the least restrictive alternative”
(Sabatino et al., 2000).

In addition to defining the elements of
diminished  capacity  for  purposes  of
guardianship, most state laws have finally

recognized that capacity is not always an all or
nothing phenomenon, and have enacted
language giving preference to “limited
guardianship” in which the guardian is assigned
only those duties and powers that the individual
is incapable of exercising. Thus, judges, as well
as lawyers who draft proposed court orders,
need to understand and identify those specific
areas in which the person cannot function and
requires assistance. Under the principle of the
least restrictive alternative, the objective is to
leave as much in the hands of the individual as
possible.

Undue Influence

Capacity assessment focuses on an
individual’s cognitive, functional, and decisional
abilities relative to the complexity and risk of
the legal transaction at hand. Undue influence
refers to a dynamic between an individual and
another person. It describes the bending of one
person’s will to the extent that the will of the
perpetrator is substituted for that of the victim.

Chapter 7 provides more detail about undue
influence with a case example.

Related to legal doctrines of fraud and
duress, undue influence may be alleged in legal
transactions, such as executing a will, entering a
contract, or conveying property to another, as
well as in cases of financial abuse, sexual abuse,
and even homicide. However, most typically,
financial exploitation is the driving force. While
diminished capacity may make one more
vulnerable to undue influence, it is not a
necessary component of the dynamic. Therefore,
undue influence can be present even when the
victim clearly possesses mental capacity.

Guidance for Lawyers and Judges

Although lawyers seldom receive formal
training in capacity assessment, they make
capacity judgments on a regular basis whether
they realize it or not. It is wuseful for
psychologists and other health professionals to
know something about the role lawyers and
judges play with respect to capacity
determinations.

The decision to provide any legal service to
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a client contains within it the implicit
determination that the client has the capacity to
hire the lawyer and to complete the particular
legal transaction. In most cases, it is not a
difficult determination because there is no doubt
about legal capacity. Yet, as society ages, the
incidence of cases in which capacity is an issue
continues to increase substantially.

One source of guidance for lawyers has been
the ABA’s Model Rules of Professional Conduct
(MRPC). Revised in 2002, the Model Rules
acknowledge capacity assessment challenges,
and indeed, suggest a duty to make informal
capacity judgments in certain cases. Not all
states have adopted the Model Rules, but even
taking into account state variations, there is a
great deal of similarity in direction among the
state legal ethics rules. Model Rule 1.14: Clients
with Diminished Capacity, is most directly on
point. It recognizes, first, the goal of maintaining
a normal client-lawyer relationship even in the
face of diminished capacity; second, the
lawyer’s discretion to take protective action in
the face of diminished capacity; and third, the
discretion to reveal confidential information to
the limited extent necessary to protect the
client’s interests.

Part (b) of Rule 1.14 requires three criteria to
be met before the lawyer takes protective action:

e the existence of diminished capacity;
a risk of substantial harm; and

e an inability to act adequately in one’s own
interest.

Lawyers are familiar with assessing risk and
identifying what is in one’s interest, but usually
they are neither familiar with nor trained in
evaluating diminished capacity. Even though
taking protective action is permissive (“may”)
and not mandatory, inaction due to uncertainty
puts the lawyer uncomfortably between an
ethical rock and a hard place.

The Comment to new Rule 1.14 for the first
time gives some guidance in assessing capacity,
although the rule itself does not define capacity:

In determining the extent of the client’s
diminished capacity, the lawyer should
consider and balance such factors as: the

client’s ability to articulate reasoning
leading to a decision; variability of state
of mind and ability to appreciate
consequences of a decision; the
substantive fairness of a decision; and
the consistency of a decision with the
known long-term commitments and
values of the client. In appropriate
circumstances, the lawyer may seek
guidance from an appropriate
diagnostician. (Comment 6 to MRPC
1.14, American Bar Association, 2002).

These qualitative factors blend quite
naturally with the normal client interview and the
counseling conversation. However, the Model
Rules do not provide any conceptual, clinical, or
practical explanation for the factors (National
Conference on Ethical Issues in Representing
Older Clients, 1994; Margulies, 1994). To fill in
the picture for lawyers and provide a more
systematic approach to the capacity assessment
process, the ABA Commission on Law and
Aging and the APA produced a handbook for
lawyers, entitled Assessment of Older Adults with
Diminished Capacity: A Handbook for Lawyers
(2005). The handbook does not lure lawyers into
the task of clinical assessment. Rather, it lays out
a systematic role for lawyers in capacity
screening at three levels:

1. “preliminary screening” of capacity, the goal
of which is merely to identify capacity “red
flags” and to make a decision whether
clinical consultation or referral is advisable;

2. using effective professional consultation or
referral effectively for formal assessment, if
needed; and

3. making the legal judgment that the level of
capacity is either sufficient or insufficient to
proceed with representation as requested.

Regardless of whether a clinical assessment
is utilized, the final responsibility rests on the
shoulders of the attorney to decide whether
representation can proceed as requested or not, or
whether in appropriate cases, protective action
under MRPC Rule 1.14(b) is merited.

In the context of guardianship proceedings,
most judges likewise lack a clinical background
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and are challenged by the demanding role of
making legal determinations about an
individual’s  capacity—particularly = because
evidence may be murky or insufficient—yet
fundamental rights hang in the balance. The
ABA Commission on Law and Aging and the
APA, with the National College of Probate
Judges (NCPJ), created a capacity handbook
specially designed for judges in these kinds of
cases, Judicial Determination of Capacity of
Older Adults in Guardianship Proceedings
(2006).

As with the lawyers’ handbook, the judges’
version does not propose to arm judges with
some kind of capacity test. Rather, it seeks to
provide a conceptual framework of capacity,
focusing on six areas (or “pillars of capacity”) in
which information should be collected and
examined: (1) medical condition; (2) cognition;
(3) everyday functioning; (4) values and
preferences; (5) the risk of harm and level of
supervision needed; and (6) opportunities to
enhance capacity. These elements are amplified
in the next chapter and framed within the
context of the applicable legal standard for the
capacity in question and clinical judgment. The
handbook also provides judges with several
practical tools: suggestions for communication
between judges and clinicians; strategies to
enhance the autonomy of the alleged
incapacitated person; help in identifying less
restrictive alternatives to full guardianship;
information about reversible causes of
impairment

Chapter 8 further discusses working with

lawyers and the courts

In working with lawyers or judges, it is
worthwhile for clinicians to learn whether they
are familiar with the above or similar resources,
because it can improve the quality and efficiency
of communication and collaboration between the
two disciplines.

Some Comparisons Between the Legal

and Clinical Models

As a bridge between the legal standards
discussed above and the conceptual framework
for clinicians in the next chapter, it is worth
noting three characteristics that put certain
similarities and differences between legal and
clinical approaches to capacity in relief.

Transactions or Domains

One is that the focus on particular
“transactions” in the law is parallel in many
respects to what psychologists  would
characterize as functional “domains,” although
clinical domains are much more finely
articulated.

Binary versus Continuous

Two, the law tends to ask about capacity for
specific transactions in a binary fashion—i.e., is
capacity present or lacking—somewhat like an
on/off switch. Clinicians are more oriented
toward understanding capacities as variable
continuums in which there may be no bright line
between the presence or absence of capacity.
While the law is warming up to the variable
continuum notion, the transactional focus of the
legal question still pushes for a binary yes or no
answer.

Conceptual versus Operational

Third, legal definitions of transactional
capacity tend to follow a fairly simple
conceptual template: can the individual
understand the nature and effect of (fill in the
task) and perform whatever the essential
function is necessary to implement the task.
Thus, they tend to articulate tests that are sound
in principle but not necessarily helpful in parsing
the operational cognitive, behavioral, or
emotional abilities necessary to meet the
standard. Clinical assessment fills in that detail
but must be clearly linked to the relevant legal
standard.

Assessment of Older Adults with Diminished Capacity: A Handbook for Psychologists
©American Bar Association Commission on Law and Aging — American Psychological Association

23



lll. Conceptual Framework for Capacity Assessment

Psychologists bring several strengths to the
capacity assessment process, most notably but
not exclusively, skills in the use of standardized
assessment. The use of standardized assessment
is important because capacity assessments have
been criticized for being vague and subjective.
Comprehensive evaluation that incorporates
objective data is especially important in complex
cases. For some older adults there may be subtle
deficits in some areas and not others, a strong
desire on the part of the individual to retain
personal autonomy, significant risks in the
decisional outcomes, family conflict, team
disagreements, variable clinical status, undue
influence, and so forth. When assessing broad
capacities with cognitive and procedural
components, such as “the capacity to live
independently,” the task can be rather
overwhelming. It is not uncommon to feel
confused at times by the capacity assessment
task.

A clinical judgment about capacity of an
older adult is exactly that—a professional
clinical decision. There 1is no equation,
cookbook, or test battery for the assessment of
capacity. A one-size fits all approach is doomed
to failure because of the varying domains of
capacity, legal standards used to define specific
capacities, and the need to integrate multiple
sources of data in complex clinical situations. It
is, however, useful to have a framework of the
critical elements in capacity assessment, which
may function to guide the psychologist in the
assessment process.

This handbook will be based upon a nine-
part framework for capacity assessment. The
framework represents an expansion of
psychologist Tom Grisso’s pioneering model for
legal capacity (1986) that included six elements:
causal, functional, contextual, interactive,
judgmental, and dispositional. The nine-part
framework used in this book expands on this
model in the context of clinical assessment of
older adults and the application of capacity
standards in state guardianship law.

A Framework for Capacity Assessment
Legal Standard

Functional Elements

Diagnosis

Cognitive Underpinnings

Psychiatric or Emotional Factors
Values

Risk Considerations

Steps to Enhance Capacity

© ©® N o o B 0 Db P

Clinical Judgment of Capacity

This framework will be applied in a step by
step description of capacity assessment in
Chapter 5, and will be followed in each of the
case examples provided for various specific
capacities in Chapter 6.

Similarities with

Psychological Assessment

Inherent in this framework are many elements of
any comprehensive psychodiagnostic and/or
neuropsychological assessment, such as a
determination of the neurocognitive or
neuropsychiatric diagnosis, definition of the
cognitive strengths and weakness, functioning in
the environment, description of the individual’s
preferences and background, and
recommendations for treatment. Some elements
are unique to capacity assessment—namely the
consideration of the legal standard for the
capacity in question, a risk analysis, and a
professional clinical judgment about decision-
making capacity.

Development of the Framework

Readers may recognize eclements of the
framework in this handbook from the ABA-
APA-NCPJ Judges’ Handbook concerning
capacity in guardianship. The framework was
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expanded in this handbook for use by clinicians
to organize assessments for a variety of specific
capacities. The conceptual framework,
illustrated in the scales figure below, was
developed by reviewing theoretical and legal
models for capacity as broadly conceived. First,
we considered Grisso’s (1986) model of legal
capacity, as well as a similar model in a VA
(1997) practice guideline for capacity
assessment by psychologists. Second, we
reviewed various legal frameworks for capacity
under guardianship, including state-by-state
comparison of legal standards for incapacity in
state guardianship law, state-by-state
requirements for capacity evaluation in
guardianship, and national probate court
standards for capacity evaluation.

Clinical
Judgment

Values and Preferences

Functional Elements
Risk Considerations
Diagnosis .
Steps to Enhance Capacity
Cognitive Underpinnings

Psychiatric and Emotional Factors

Legal Standard

Components of the Framework

Legal Standard

Clinical evaluations of capacity are
grounded in a clinician’s opinion about a
person’s ability to make a decision or perform a
task that has a specific definition in the law.
Therefore, the legal standard for the capacity in
question forms the foundation of a capacity
assessment. A finding of incapacity may

ultimately result in a person’s loss of a legally
recognized right to make a decision or perform a
task. For example, a clinical finding that a
person lacks testamentary capacity—Ilacks the
sufficient knowledge and judgment to
“competently” create or alter a will—means the
individual’s stated choices for that will are not
recognized in settlement of the estate. Therefore
any assessment regarding a matter of civil
capacity requires that the psychologist
familiarize him or herself with the legal
standard—most often by consulting with an
attorney. When working in a medical
organization, organizational policies and
procedures may further define these legal
standards and how they are applied in the
healthcare system. For psychologists new to the
capacity assessment task, legal standards may be
confusing. The language in legal standards may
not be consistent with clinical concepts, and may
be so vague as to not provide much clarification
for the clinical task. To locate legal standards, a
psychologist may consult statutory and case law
precedent within his or her state. Most likely, the
psychologist will then want to consult with an
attorney to discuss the legal standard and its
meanings from a legal perspective.

How do | find legal standards?
Discuss with an attorney, such as the
referring attorney, hospital counsel, or

colleague; see also Chapter 2.

For example, a common set of legal
standards for medical consent capacity is the
ability to understand and appreciate diagnostic
and treatment information, reason about the risks
and benefits of treatment options, and express a
treatment choice. (These standards are further
described in Chapter 6, section 1). The statutory
or case law will not define exactly what
“appreciation” means, and how it should be
evaluated, but, if these are the factors in the
statutory framework, a clinical evaluation should
address each of these. As another example, the
Uniform  Guardianship and  Protective
Proceedings Act, a model guardianship statute,
(National Conference of Commissioners on
Uniform State Laws, 1997) defines an
incapacitated individual as someone who is
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“unable to receive and evaluate information or
make or communicate decisions to such an
extent that the individual lacks the ability to
meet essential requirements for physical health,
safety, or self-care, even with appropriate
technological assistance.” Therefore, the
psychologist may want to build a test battery
that generally assesses the concepts of receiving
and evaluating information, and communicating
it, such as neuropsychological tests that assess
language, memory, executive functioning, or
functional and decisional capacity measures
tailored to target these standards.

Functional Elements

Functional assessment is a common
component of gerontological assessment, and
has been appreciated by clinicians (Scogin &
Perry, 1987) who categorize functioning into the
activities of daily living (ADLs) (e.g., grooming,
toileting, eating, transferring, dressing) and the
instrumental activities of daily living (IADLs)
(e.g., abilities to manage finances, health, and
functioning in the home and community). In the
context of capacity assessment, an assessment of
“everyday functioning” means some sort of
tailored evaluation—with interview questions
and, when possible direct assessment and
observation of the individual’s functioning—on
the specific task in question. For example, when
evaluating medical consent capacity, a broad
assessment of cognition would be followed by a
specific assessment of medical decision-making
capacity using a consent capacity instrument;
when evaluating capacities for financial
management, a broad assessment of cognition
would be followed by specific assessment of the
individual’s knowledge, skills, and judgment
relative to financial tasks relevant to the person’s
financial holdings and history, using a financial
capacity instrument. Neuropsychological
assessment may only assess cognition and may
not include specific standardized functional
assessment; therefore one difference between
capacity assessment and most
neuropsychological assessment is this focus on
functioning, and the inclusion of some method to
assess the specific capacity in question using
direct assessment.

Diagnoses

Documentation of the medical diagnoses is a
key element in capacity determination as they
may be the causative factors explaining any
functional disability. Grisso refers to the
condition producing the disability as the “causal
factor” in his model of capacity assessment
(Grisso, 2003). With aging, a wide range of
neurological and psychiatric conditions may
influence capacity—for example, Alzheimer’s
disease or other forms of dementia, stroke,
Parkinson’s disease, traumatic brain injury,
schizophrenia, bipolar disorder, and more
(Dymek, Atchison, Harrell, & Marson, 2001;
Kim, Karlawish, & Caine, 2002). Some of these
conditions may be temporary and even
reversible if treated, including delirium,
depression, bipolar disorder, and psychotic
disorders, therefore in addition to identifying the
cause of the functional problem, it is important
to describe the prognosis and possibility of
improvement with time or treatment. The
identification of the causes of any cognitive or
behavioral impairment leads to an understanding
of the likely course of the problem, prognosis,
and identification of any treatments that may
help. Because legal professionals are not
clinically trained, it is critical to spell out
information on prognosis in plain language—is
the condition likely to get better, get worse, or
stay the same, and if a change is likely to occur,
when might that be?

Cognitive Underpinnings

In Grisso’s model the “functional” element
encompasses all facets of the individual’s
thinking and functioning. In our framework for
clinical assessment we emphasize three elements
of functioning to be separately addressed in
clinical evaluation through interview or direct
objective measures: cognitive functioning,
psychiatric or emotional functioning, and
everyday functioning.

Many disorders that affect capacity do so
because they have a direct effect on cognitive
functioning, including insight and awareness of
deficits (e.g., dementia) (Gurrera, Moye, Karel,
Azar, & Armesto, 2006; Marson et al., 1996).
Some capacities, such as treatment or research
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consent are essentially cognitive or decisional in
nature. Other capacities, such as driving or
financial management, while they involve a
behavioral component, also rely heavily on
underlying cognitive functioning (Moye &
Marson, 2007). In terms of guardianship,
cognitive functioning is a component of
statutory standards for capacity in many states
(Sabatino & Basinger, 2000). For example, the
aforementioned UGPPA definition of incapacity
includes several elements of cognitive
functioning.  Psychologists’  training and
background in comprehensive assessment of
cognitive domains is highly relevant to the
evolving concepts of capacity as being complex
and multifactorial, rather than an all-or-none
proposition.

Psychiatric or Emotional Factors

Just as the mere presence of a medical or
neurological disorder does not necessarily mean
capacity is impaired, the presence of a
psychiatric or emotional disturbance, such as
thought or mood disorder, does not imply
diminished capacity. An individual could have
symptoms of depression, anxiety, or psychotic
disorder and still be quite able to process
information. However, when psychiatric or
emotional disturbance is significant, such as
severe depression, paranoia, or disinhibition, it
may limit reasoning and judgment, and therefore
impair capacity (Grisso et al., 1995). Many
individuals with psychiatric or emotional
disturbance may improve with time and
treatment, and therefore it is especially critical in
the capacity report to recommend treatment
interventions and a time frame for reconsidering
capacity.

Values and Preferences

A person’s race, ethnicity, culture, gender,
sexual orientation, and religion may impact his
or her values and preferences (Blackhall,
Murphy, Frank, Michel, & Azen, 1995; Hornung
et al., 1998), and these lay the foundation for
decisions. Age, cohort, and life experience are
critical in forming values and preferences.
Sexual orientation may not only influence
values, but may have special implications in
surrogate decision making (who is the person’s

family and who 1is the person’s legally
recognized decision maker). Cultural beliefs and
practices may inform decisional preferences
including the manner in which decisions are
made (individual as decision maker versus
family). Therefore all of these factors are
crucial to consider in capacity assessment.

In this handbook we use the term “values” to
refer to an underlying set of beliefs, concerns,
and approaches that guide personal decisions,
where as we use “preferences” to refer to the
preferred option of various choices that is
informed by values. For example, a person may
value not being a burden on others, so may have
a treatment preference that results in less
caregiving burden. For ease, we will use the
term “values and preferences” to refer to both of
these factors.

Even when cognitive functioning may be
compromised, for instance by dementia, a
person may still be able to express important
deep-rooted values underlying their decisions
(Karel, Moye, Bank, & Azar, 2007). Further,
choices that are linked with lifetime values may
be rational for an individual even if outside the
norm. For example, a choice to live in what
many might consider substandard housing (e.g.,
a cabin in the woods without running water)
may reflect a long-standing preference to live in
such housing.

The extent to which an individual’s current
decisions are consistent with long-standing
values may be an indicator of capacity
(American Bar Association, 2002) although it
should be noted that values may change with
experience or may be significantly influenced by
family, social network, culture or religion, so a
change in values does not indicate a change in
capacity. In addition, knowledge of an
individual’s values helps to inform the plan of
care for the patient. It is especially important to
be cognizant of an individual’s values, and how
these may vary from those of the evaluator—as
capacity determinations should be based on the
capacity of the individual in question, and not a
mismatch in values between the patient and the
clinician. For example, choices to extend life, or
to decline life-sustaining treatments, may be at
odds with what an evaluator may choose for him
or herself in that situation, but reflect the
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individual patient’s values and beliefs. Values
considerations are also important in a broad
array of financial transactional capacities. Is the
choice to transfer assets to another through a
contract, home sale, or even marriage consistent
with the financial choices (and underlying
values which informed those) the person has
made in the past?

Risk of Harm and Level of
Supervision Needed

Many capacity evaluations are at heart a risk
assessment (Ruchinskas, 2005). Thus, the
evaluation of the person and his or her medical
conditions, cognitive and functional abilities,
personal values and preferences, all elements
that affect their day to day functioning, must be
analyzed in reference to the risk of the situation
at hand. Does the specific treatment or research
decision involve a high degree of risk? Is the
home situation isolated, unsafe, or proximal to
risks? Does the legal contract involve a great
risk to the individual’s assets? Is money
transferred in the will to an individual or
institution large in the context of total assets? An
analysis of risk is not merely a consideration of
the condition and its effects, but also takes into
account the environmental supports and
demands, or what Grisso (2003) terms the
“interactive” component. Strong social and
environmental supports may decrease the risk
while lack of supports may increase it. Thus, it is
at this point in the framework that a
consideration of the person’s social context is
made. The level of intervention or supervision
recommended as a result of the -capacity
assessment must match the risk of harm to the
individual and the corresponding level of
supervision required to mitigate such risk, and
must include a full exploration of the least
restrictive alternatives (Sabatino & Basinger,
2000). Traditionally, capacity evaluation has
been primarily concerned with risks of harm to
oneself, and the state’s obligation to protect
those who are vulnerable. However, serious
risks to others (such as occur when unable to
drive a motor vehicle safely) may enter into
clinical judgments of capacity.

Means to Enhance Capacity

An essential component of a capacity
assessment is a consideration of what can be
done to maximize the person’s functioning.
Practical accommodations (such as vision aids,
medication reminders) and medical,
psychosocial, or educational interventions (such
as physical or occupational therapy, counseling,
medications or training) may enhance capacity.
Many age-related cognitive and sensory declines
can be accommodated. If improvement of
capacity is possible with treatment for
underlying conditions, clinical recommendations
may guide the referral source, or if the
assessment is part of a court case, may guide the
judge in deciding when to re-hear the case.
Further, clinical recommendations for
intervention may directly inform the individual’s
plan of care. Like all good psychological
assessment, capacity assessment is often an
opportunity for intervention. Of course, this
would not apply in a retrospective evaluation of
capacity in situations where intervention is not
an option (e.g., the person is deceased).

Clinical Judgment

As illustrated in the scales figure, the
fulcrum of a capacity assessment is the clinical
judgment. A capacity assessment is built upon
consideration of the legal standard for the
capacity in question. The more standardized and
structured assessment of the individual’s
diagnosis, cognitive, psychiatric, and everyday
functioning must be balanced with a
consideration of the individual’s values and
preferences, risk considerations, and the
possibility for enhancement of the apparent level
of capacity through treatments, aids, and
enhancements.

The conclusion section of the report
describes the findings of the assessment.
However, a mere description of the findings is
not enough; the psychologist must provide a
clear “yes or no” opinion about the capacity in
question. In some cases, the judgment is rather
obvious. For example, an individual may have
advanced dementia with severe impairment
across a range of functioning, and, therefore,
clearly lack capacity for the issue in question.
Or, an individual may have no or minimal
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impairments in assessed functional abilities and
clearly have capacity for the task in question.

However, the most challenging situation is
that of individuals whose capacity impairment is
not obvious—and these are the cases that
psychologists are most likely to be asked to
assess. These individuals in the “middle ground”
of capacity may have moderate impairments in
many areas, or significant impairment in some
areas but not others, or, significant impairment,
concerns about that are mitigated by
consideration of the person’s values,
preferences, social supports, and risks.

In most situations the psychologist will need
to arrive at a “binary” or “dichotomous” answer
to the specific capacity question. An inherent
tension in arriving at this decision is that in

Clinical Capacity
Capacity Judgment
Has capacity
Has capacity
Diminished
capacity
Lacks Lacks capacity
capacity

many situations capacity may be operating as
more of a continuous variable, yet the
psychologist must provide a dichotomous
answer, as illustrated in the figure. For many
psychologists, this sort of integration of data to
arrive at a dichotomous conclusion is a new and
uncomfortable role. The task is to consider all
the data and offer an opinion as to whether the
data, considered in context of values, risks, and
enhancements, lean more in favor of or against
the person’s capacity. In some situations, it may
help to further delineate the capacity task—e.g.,
the person has the capacity to make a simple
medical decision but not a complex or high-risk
one. There are situations in which the
psychologist may believe he or she cannot
provide a strict “yes or no” answer, and may say
the person has marginal capacity, if this can be
supported by the evidence. However, it is
important that a finding of “marginal capacity,”
rather than a yes/no finding, does not represent
discomfort with “sticking one’s neck out” and
offering a clear opinion. More explanation of
this process and examples appear in the
following chapters.
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IV. Investigating the Referral and Planning Your Approach

Capacity assessments require more attention
on the “pre-assessment” phase to determine
what is being assessed and how the assessment
should be planned. Therefore, a capacity
assessment starts long before the psychologist
sits down with the older adult. The goal of this
chapter is to help orient psychologists to the key
pre-assessment issues involved in an assessment
of capacity. Steps in this chapter are outlined in
the worksheet following Chapter 5.

Roles Psychologists Play in

Capacity Assessments

A large part of the orientation to the capacity
assessment process depends on the setting in
which the psychologist works and the role
played vis a vis the older adult and the system in
which the capacity question is arising. Capacity
assessments may arise through a wide range of
mechanisms. The context of the setting will
impact the procedure for the assessment. The
context of the case will determine who is the
“client” and the capacity in question.

Refer to Appendix A
for definition of the term client.

Medical Setting

Most hospitals have rules and regulations
that address informed consent in situations in
which the patient is clearly incapacitated and
there is an immediate threat of harm or risk of
death to the patient. However, there are other
situations of medical consent that are not
emergent, and for which a psychologist might be
asked to provide an opinion of capacity. Often
these arise when a patient is refusing medical
treatment; when a patient is agreeing with a
doctor’s recommendations, the doctor is less
likely to evaluate capacity.

For example, in what situations can a person
refuse a potentially life saving/sustaining
coronary artery bypass graft? What if that
individual is psychiatrically stable (at his or her
baseline) but has considerable anxiety or

paranoia? What if that individual is more acutely
psychotic? Can a person with diminished
cognitive functioning decide to stop dialysis?
What if the decision comes after several days off
dialysis in which a delirium is setting in? Can an
individual with disorganized reasoning due to
micro vascular insults refuse antihypertensive
medications or anticoagulation medications that
may prevent future infarcts? What if he or she
refuses even though he or she also states that it
is important to preserve mental capacity?

In these situations, if there is a clinical
finding of incapacity by a physician or another
professional authorized to determine capacity in
the state and in the hospital, it may permit the
individual’s healthcare proxy, agent under a
durable power of attorney for healthcare, and in
many states next of kin to consent to the medical
procedure. However, even this situation requires
some investigation and thinking through. What
if a daughter or son is the healthcare proxy and
consents to anticoagulation therapy, but is not
able to support the patient in monitoring blood
levels and adjusting medications? So, part of the
investigatory process is to think through the
outcomes of a potential yes or no finding on
capacity and determine the feasibility of various
solutions.

Long-term Care and

Rehabilitation Units

A psychologist may offer an opinion to a
medical team regarding a patient’s capacity to
make a medical decision while residing in a
long-term care setting. In these settings
psychologists are frequently asked to participate
in clinical decisions about a person’s capacity to
live independently, and in some cases to manage
finances.

In a rehabilitation or transitional setting,
these evaluations are especially key as they
significantly impact treatment and discharge
planning. Psychologists will need to comment
on the course of the illness as an individual’s
capacity may improve dramatically over a
period of time. In some cases, an individual has
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entered the hospital setting from a less than ideal
situation—such as a homeless shelter. The team
wants to know if the individual can be
discharged back to a homeless shelter in the
context of his or her current -cognitive
functioning. A decision about the capacity to
live independently often does not have legal
ramifications. However, if a nursing home
placement is considered necessary, some
facilities require the appointment of a legally
authorized decision maker to consent to the
placement, prior to admission. Therefore the
opinion regarding the capacity to live
independently—in order to be discharged
home—can evolve to have tremendous
implications for the individual’s rights if
guardianship is sought.

Guardianship Proceedings

In some situations, it is clear from the outset
that the reason for the capacity evaluation is to
determine the need for a guardian. This may
happen in an inpatient or outpatient setting, or in
a setting unrelated to medical care. A petition for
guardianship requiring a capacity evaluation
may be brought by concerned family members,
social service agency, or adult protective
services. A psychologist’s role in this case is to
offer information as an expert to be used by the
court in making the determination. In some
cases, the capacity determination and
guardianship order may be contested, meaning
that there may be multiple experts involved.
Depending upon the state, there may be a form
required by the court to document the evaluation
and conclusions. In addition, a guardianship case
may occasionally require additional oral expert
testimony in court. The psychological evaluation
for guardianship also has the potential to identify
areas of retained functioning, and to therefore
recommend domains in which a guardianship
order may be limited. This means the individual
retains the rights to make decisions in that area.
Such statements provide opportunities for the
individual to retain rights, as well as a sense of
autonomy.

Criminal Proceedings
A psychologist may become involved in
evaluating civil capacities but within a criminal

setting if a crime against an older adult is
involved. In these cases, the psychologist may
work with law enforcement as part of the
investigational team. These cases may include
current or retrospective determination of
capacity and may require oral testimony in
court. The setting of the capacity evaluation
within a criminal proceeding can have
tremendous implications for the approach the
psychologist takes to confidentiality and
consent, as will be further described below.
Cases involving “criminal capacities” (e.g.,
whether an accused older adult has the capacity
for criminal responsibility) represents a different
area of clinical practice, typically by a
psychologist with specialized forensic training,
and are not within the scope of this handbook.

Investigator

A psychologist may be hired by an older
adult’s attorney to provide opinion regarding
capacity issues. These consultations may or may
not require a report and are considered fact
finding for the attorney involved.

Unexpected Case Arising in

Clinical Practice

Finally, there may be situations that arise
during routine clinical work that result in
questions of incapacity. For example, while
completing a clinical dementia work-up of a
patient, the psychologist learns that he or she has
made some very poor recent financial decisions
or been victim to financial exploitation. In these
cases, the psychologist may raise the issue of
diminished capacity, and the evaluation may
evolve to become a capacity evaluation (with
appropriate consent from the patient). If elder
abuse has occurred the psychologist will also
report to and involve adult protective services.

Key Questions to Orient Yourself
to the Case

What Functional Capacity Is in
Question?

Because it is the goal to craft a report that
describes the older adult’s specific strengths and
weaknesses, it is necessary to take time to
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ascertain exactly what domain is in question.
Answers to this question may include: medical
consent, financial abilities, independent living,
the ability to engage in binding contracts, the
ability to buy or sell property, testamentary
capacity, the capacity to drive, and the capacity
to consent to sexual activity. Capacity is an
evolving clinical and legal concept, so additional
domains may be identified in the future.

What Data Are Needed to Answer the
Functional Question?

Once the psychologist determines the
domain of capacity, it will suggest the type of
functional evaluation that may be needed. If the
capacity is largely decisional in nature, for
example, the ability to engage in a contract, the
testing will focus on specific decision-making
abilities relevant to contractual capacities and
related neurocognitive domains, such as
memory, executive function, and reasoning. If
the capacity involves performance aspects, such
as financial management to include check
writing, independent living to include household
chores, or driving, the testing will involve direct
assessment and  observation of these
performance skills and related neurocognitive
functions, such as visual-spatial and executive
functions.

Who Is Bringing the Case to
Your Attention?

The answer to this question may include
health care professionals, attorneys, family
members, social service agencies, or adult
protective services. As the psychologist asks
about the background of the case, insights into
the most pressing matters and a list of potential
collateral interviewees may be developed.

What Level of Evidence Is Possible?

A related question is to consider the ideal set
of data versus the possible, and what this may
mean for the assessment outcome. For example,
when asked to evaluate capacity to drive, further
discussed in Chapter 6, an optimal evaluation
may include in-office cognitive testing and on-
road driving evaluation. What if the psychologist
does not have the ability to refer the older adult
to an on-road test? What if financial capacities

are questioned but the older adult refuses to
participate in a comprehensive assessment of
financial abilities, although participates in
cognitive evaluation, and there is strong
evidence of financial exploitation? What if the
psychologist is asked to make a retrospective
determination of capacity, but has limited
records of cognitive and functional abilities?

In such cases, the psychologist needs to
determine if it is permissible to offer an opinion
about capacity with a less than ideal level of
evidence, in the context of the risks and benefits
to the older adult and others of not offering an
opinion. In these situations, the psychologist
should clearly indicate in the report any
limitations in the data that might exist.

Getting Oriented to the Case
What: What types of decisional or functional
processes are in question?
What data are needed?
Am | an appropriately qualified
evaluator?
Who: Who is the client?
What is the older adult's background?
Who is requesting the evaluation?
Who are the interested parties?
Who sees the report?
Is the court or litigants involved?
When: How urgent is the request?
Is there a court date?
What is the time frame of interest?
Is the individual medically stable?
Where: In what context / setting does the
evaluation take place?
Why:  Why now?
What is the history of the case?
Will a capacity evaluation resolve the
problem?

What Is the History of the Problem?
Usually, when a request for a capacity
evaluation is made, regardless of setting, some
crisis has arisen. It can be helpful to step back
and inquire about the older adult’s previous level
of functioning and the history of the complaint.
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For example in medical settings, has there been
a history of poor or marginal compliance that
has now become a more serious risk? In
financial domains, has the older adult had a
history of poor or eccentric financial
management, but now may be exploited by
fraud? In terms of independent living, does the
older adult have a history with social services
regarding difficulties with home management?
Is there a history of interpersonal difficulties?
These data can provide context that will help the
psychologist design the most appropriate
assessment and plan.

The psychologist will want to be particularly
attentive to the history of high-risk behaviors. A
referring party may be alarmed about the
potential for a high-risk behavior. The
psychologist will want to consider how serious
is the risk and how likely, given the history of
behaviors relevant to the capacity question. For
example, is the referring party simply worried
about the person “leaving the stove on,” but
there has been no effort to intervene (e.g.,
disable the stove); or has the person left the
stove on despite efforts to disable the stove and
there is evidence of fires or serious burns.
Obviously, the psychologist also will want to
know if any high-risk behaviors are quite new to
the person or have occurred over time, as these
may also point to an acute cause of confusion
that could be reversible.

Are the Courts Already Involved and/ or
Will They Be Involved in the Future?

Cases that arise in medical centers may
involve determining if an individual has the
ability to consent to treatment. In these cases
you will be providing clinical data to assist the
treatment providers. The report may never end
up in court.

However, if a psychologist is being brought
in to assist with a guardianship proceeding for
example, it could be prior to court involvement
or after courts are already involved. In the
former case, the referral may be in an
information gathering phase, trying to determine
if it is even necessary to pursue a guardianship.
If the court is currently involved, determine
what action is pending and ask for all relevant
court records to review on the case. If a court is

currently involved it is helpful to know the
timetable for the evaluation and report.

If Litigation Is Involved, Is It a Civil Matter
or Criminal Matter?

The vast majority of capacity cases come
about through the probate court concerning
matters of guardianship and estate. Cases
involving fraud or elder abuse may become
criminal prosecution of the perpetrator.
Therefore, the capacity may still concern a
“civil” issue, such as capacity to enter a contract,
but the context for the case is criminal. The
criminal context may bring to bear different
relevant standards. For example, the level of
proof may be “beyond a reasonable doubt” in
criminal matters.

What Is the Time Frame of Interest?

A psychologist may be asked to make a
retrospective evaluation of capacity—given the
data available, did the person have the capacity
to change a will? Or, a psychologist may be
asked to evaluate the person’s capacity in the
here and now. At times, a psychologist may also
be asked to project capacity into the future—
given what is known about the diagnostic cause
of diminished capacity, would capacity get
better, worse, or stay the same.

Who Are the Interested Parties or
“Players” Involved in the Case?

No matter what the context, there can be
widely varying opinions and motivations
surrounding the older adult’s capacity. Be
familiar with all of those with potential interest
in the case and try to assess the motivations of
the different participants. That may include
family members, attorneys, other experts,
physicians, and social workers. For example, in
a case of contested capacity involving an alleged
incapacitated person, there may be multiple
adult children involved, perhaps children from
multiple marriages, their attorneys and experts,
plus social services all with differing opinions
and motivations.

The court may very well include other
witnesses when making its determinations
regarding capacity. These witnesses may include
other experts, law enforcement, and others. The

Assessment of Older Adults with Diminished Capacity: A Handbook for Psychologists
©American Bar Association Commission on Law and Aging — American Psychological Association

33



psychologist needs to be aware that the clinical
evidence that they provide may only be part of
the total evidence involved in the case. In other
situations, the psychological report may be the
only data upon which a legal determination of
capacity is made (e.g., most “routine”
guardianship hearings).

Will Answering the Question About
Capacity Resolve the Problem?

Sometimes thorny clinical problems are
initially posed as capacity issues, but the core
issue, such as a family systems issue, may not be
resolved with such an assessment. For example,
nursing home staff may ask a psychologist to
comment upon the capacity of someone who is
refusing personal care. Although indeed the
person may be so impaired as to be unable to
understand the consequences of refusing care
(e.g., bathing), a finding of incapacity will not
solve the problem. The staff needs to determine
how to deliver the care to the resistant patient.
Similarly, nursing home staff may have
unrealistic ideas about what a guardian can
offer. A guardian can provide key decisional
input but cannot monitor a person and compel
behavior from minute to minute.

Are There Less Restrictive Alternatives
That Might Resolve the Problem Without
a Capacity Evaluation?

Ideally, the clinician will work to put into
place the least restrictive alternative that
provides the older adult protection (if needed).
The older adult may have some mechanisms in
place that provide decisional support. These
mechanisms can include the use of advance
directives, healthcare proxy, a durable power of
attorney for finances and/or healthcare, or a
representative payee. For some of these
mechanisms, a capacity evaluation may still be
required, but with others, there may be a
solution that does not require going to that
length. With a highly functional family system
and some input from the older adult regarding
their wishes, it can be possible to avoid an
adversarial approach.

What Is the Urgency of the Request—
Is an Answer Needed Now?

Some capacity evaluation requests are very
urgent. For example, a person with diminished
cognitive abilities may be insisting on leaving
“against medical advice” (AMA) discharge
immediately, and the staff is unsure if the person
has the capacity to leave AMA or must be
prevented from going in some manner. In any
situation the psychologist will want to determine
if the individual is medically and psychiatrically
stable. In other situations, the psychologist may
determine the person is not stable, and the
capacity question can wait. For example, the
person will not come to harm if treatment is
delayed for a period of time. This will allow the
psychologist to work with the team to offer
interventions to maximize the individual’s
cognitive functioning prior to the capacity
assessment.

What Is the Older Adult’s Cultural
Background, Language Needs, and
Sensory Functioning?

As with any psychological assessment, the
psychologist will want to consider what
adaptations may need to be made in approaching
the older adult to maximize understanding.
Obviously, if the individual is a non-english
speaker, the evaluation must be done in the
individual’s language, using a translator if
necessary. Attention must then be paid to issues
of translation of measures and also of test bias.
Cultural factors influence more than the method
of assessment, but may also influence the
context in which the capacity question arose.
For example, if an older adult is refusing a
medical treatment, was the older adult provided
with sufficient information, and did he or she
understand it? Was there freedom to make a
decision that was informed and voluntary? Did
issues such as immigrant status, economical
status, culturally informed perceptions of illness
and the role of medical treatment influence the
older adult’s decision making? How does the
older adult wish for his or her family to be
involved in decisions?

In addition to cultural and language
concerns, potential sensory difficulties need to
be accommodated so that the older adult can see
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and hear relevant information during the
evaluation. In addition, it may be useful to
schedule shorter testing periods, and if more
lengthy testing is required, to do so over several
days.

To accommodate sensory loss, address:

Background noise
Seating position
Lighting
Large print materials
Hearing and visual aids
Speaking style and pace
Duration of testing sessions

See APA Guidelines for Psychological
Practice with Older Adults for more details
at www.apa.org/practice/adult.pdf

Am | Appropriately Qualified to Do the
Capacity Assessment?

At this point, the psychologist has amassed a
lot of information about what data are needed to
answer the capacity question and any mitigating
contextual factors. Next, the psychologist must
consider if he or she has the qualifications to do
the assessment (e.g., professional competencies
in the assessment of older adults). Further
qualifications may arise depending upon the
particulars of the case. For example, is a
bilingual psychologist needed? Will the
questions be better answered by an occupational
therapist? Is the situation so medically complex
that the capacity question may be better
answered by or in conjunction with a medical
doctor? Is the older adult’s underlying condition
one in which the psychologist has experience
assessing—different skills may be needed to
assess an individual with serious mental illness,
versus dementia or developmental disability.

Do | Have a Conflict of Interest?

If there is a conflict of interest between the
psychologist and patient, it should be identified,
and where appropriate, disclosed and/or
resolved. For instance, it is not advisable to do a

capacity assessment with an older adult known
through a therapeutic, personal, or professional
relationship because it would create a dual
relationship as described in the Ethical
Principles of Psychologists and Code of
Conduct (American Psychological Association,
2002).

Reviewing the Records

A thorough clinical assessment includes a
review of available medical records. However,
obtaining medical, legal, and other records
becomes even more important in capacity
assessments. The medical records are needed to
address the presence and type of medical
condition producing functional disability,
current medication regimens, the course of the
illness, and medical risk factors for cognitive
impairment. For example, a psychologist may be
able to obtain previous cognitive testing to use
as a baseline, neuroimaging information, a
description of the clinical course, information
regarding the use of assistive technologies, etc.

In guardianship cases, there may be
conflicting expert opinions regarding the need
for a guardian. Accessing previous assessments
and legal records can help the clinician to
organize the current assessment. In other types
of capacity cases, for example those regarding
financial capacity, it can be helpful to access
banking statements and other financial
information to determine if the older adult’s
report is accurate. For example, the older adult
states that they always pay their bills on time,
but there is objective evidence to the contrary.
Or the older adult confidently states monthly
income of $1,200 but records contradict that
information. Family members, social workers, or
private attorneys can be helpful in obtaining
such records.

Obtaining Informed Consent

Review the purpose of the evaluation, the
nature of the evaluation, and the evaluation
procedures with the older adult. Define the risks
for the person being assessed that include a loss
of decision-making rights, potential lack of
confidentiality, and the possible need for a
guardian or conservator. Also discuss any
possible benefits to the procedure that may
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include the gathering of helpful clinical
information that can be used in treatment
planning or as evidence in criminal matters on
the person’s behalf. Include a description of the
risks of not consenting. For example, in some
situations the psychologist may be responding to
a request to complete a court document
regarding the need for a guardian, and may need
to complete that regardless of whether or not the
person consents to a full evaluation. Therefore,
the psychologist might explain that the risks of
consenting include the loss of rights associated
with guardianship; the risks of refusing is that
the psychologist will be required to complete the
documentation without having obtained full
input from the patient.

After disclosing information—if necessary
in small “chunks” and with written support—ask
the older adult to state back the purpose of the
interview and risks and benefits involved. This
process may take several attempts and require
breaking the information down into simpler
pieces. The goal is to maximize understanding.

The consent process must consider who is
the client and who will see the report. For
example, in a court-ordered case, the report will
be used as evidence and viewed by all parties to
the case. In some states these capacity
declarations become public documents. It is the
psychologist’s job to ascertain who is the client
in each specific case and to ask the referring
person who will see the report. In situations
where the person being assessed is not the
psychologist’s  “client,” informed consent
procedures must be modified to explain the
limits of confidentiality to the person being
assessed.

In the report, document the informed
consent process in detail, including how the
assessment was described to the individual, the
risks and benefits disclosed, and the extent of the
person’s understanding.

Of course an obvious question is whether
the individual for whom you are evaluating
capacity has the capacity to consent to the
assessment. In some cases the level of ability
needed to consent to the assessment is lower or
different than the ability being assessed. For
example, you may be evaluating the person’s
ability to manage a complex financial estate that

requires a higher level of understanding than
making a decision about whether to consent to
the capacity assessment process. Several
outcomes are possible, as summarized in the
table below.

Capacity Evaluation Consent Outcomes

Agreement to Evaluation

Capacity Yes No
S ot | Yes | Vaid Valid
Agreement | Refusal
No Incapable | Incapable
Agreement | Refusal

or Assent

The person may have capacity to consent to
the evaluation, and either agrees or refuses. In
this case, the person has provided a wvalid
agreement or refusal, and this can be
documented. Alternatively the person may not
have the capacity to consent to the evaluation,
and either agrees or refuses. If the person agrees,
he or she is generally said to have “assented”
and the assessment process goes forward. If the
person disagrees, and refuses to comply with an
interview, then the psychologist must document
why the person is believed to lack the capacity
to refuse the evaluation. In some situations, the
capacity evaluation stops there. In other
situations, where a capacity evaluation is court
ordered, the psychologist may be asked to
provide an opinion based on his or her
observations of the person.

Refer to Chapter 8
for a discussion of third party observers

Billing

Because capacity assessments can arise in
diverse settings, mechanisms for billing vary as
well. In settings where the primary goal of the
assessment is related to medical care, the
assessment may be billed to Medicare or private
insurance. However, when the referral is clearly
forensic in nature from the start, referred from
an attorney or court, billing of insurance is not
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appropriate. Thus, in forensic settings, it may be
the older adult, the attorney, or the court who
pay for the forensic evaluation. It is up to the
clinician to determine who is responsible for
payment and what the specific procedure will be
(i.e., payment of a retainer, etc.). Given the large

amount of pre-assessment work that often needs
to be done on these cases, it can be helpful for
the psychologist to ask for an upfront fee for
several hours to review records prior to giving
an opinion on the necessity and pros or cons of a
capacity evaluation.
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V. General Approaches to Assessing the Older Adult

General Principles

Capacity assessments with older adults differ
from regular clinical assessments in that they
focus on a specific capacity question. Therefore,
they require a functional assessment directed to
relevant legal standards. In keeping with good
clinical practice, tools employed in these
assessments should be normed for older
populations. Reference texts, such as the
Handbook  of  Normative Data  for
Neuropsychological Assessment (Mitrushina,
Boone, Razani, & D’Elia, 2005) and a
Compendium of Neuropsychological Tests
(Strauss, Sherman, & Spreen, 2006) provide up-
to-date normative information on many general
cognitive tests for older adults.

Is there a “core assessment battery” for
capacity assessments? As the range of potential
capacity questions varies so widely, as do the
constituent functional and cognitive abilities, it
is not possible to have a ‘“core assessment
battery.” Instead, a flexible battery based on
sound psychometric measures is required.

Whenever possible psychologists should use
functional tools that have been demonstrated to
be psychometrically sound and normed for older
adults.

See Appendix B for a list and description of
functional measures.

However, because capacity is an emerging
practice area, there are a limited number of such
tools available. Thus, psychologists will need to
seek other sources of data in some instances,
such as functional observations, collateral
interviews, and multidisciplinary team input
regarding function. The report for capacity
assessments should be drafted specifically for
this purpose and offer a clearly stated opinion
regarding capacity. Sample reports in Chapter 6
provide examples of how to convey an opinion.

Clinical Interview

Although psychologists bring important
abilities in the application of objective testing,
the clinical interview remains an essential part of
any capacity evaluation. However, the clinical
interview may take on a different role in
capacity assessments than it might in other
assessments. It can be useful to follow the
clinical framework introduced in Chapter 3 as
part of the capacity interview. For example, in
addition to performing a thorough psychiatric
diagnostic interview, the capacity interview is an
opportunity to gain information on the medical
and cognitive presentation, everyday
functioning, individual values and preferences,
risk of harm, and means to enhance capacity that
impact most cases. The following sections
provide examples for how to modify the clinical
interview for capacity assessments.

Assessing Functional Elements During
the Clinical Interview

It is 1important to obtain functional
information through interviews with the patient,
and if appropriate, family and staff.
Discrepancies between older adult reports of
their TADLS and ADLs and collateral or
objective reports can be especially revealing. (Of
course, the psychologist would need to consider
whether a collateral has a conflict of interest in
describing functioning better or worse than it
actually is—especially in a criminal case). For
example, if being asked to assess financial
capacity, asking the older adult to list sources of
income, bank branches, and
investments/retirement  accounts to  help
ascertain their abilities. It may be that the older
adult is able to handle simple financial
transactions, but needs assistance with complex
financial transactions.

Assessing the Diagnoses Producing
Functional or Decisional Disability

The clinical interview should include
questions to help determine if there is a medical,
psychiatric, or neurological condition impacting

Assessment of Older Adults with Diminished Capacity: A Handbook for Psychologists
©American Bar Association Commission on Law and Aging — American Psychological Association

38



cognition. An interview might include a history
of the presenting problem, course, medical
history, psychiatric history, substance/alcohol
abuse, review of medications, and a review of
symptoms.

See Appendix F for a list of medical
conditions that can impact capacity.

Assessing Cognition During the
Clinical Interview

Although cognitive testing will provide the
standardized data to determine the presence or
absence of impaired cognition, interview data
can also provide a wealth of information
regarding the nature and extent of the
impairment. Many clinicians will begin with a
brief mental status screening using an interview
format or specific screening test to obtain a
ballpark estimate of level of functioning. The
screening test itself is limited in its ability to
predict capacity because of its lack of sensitivity
to executive functioning, but can be useful as a
starting point and to help in the selection of
assessment tools.

Behavioral evidence of memory and
executive dysfunction may be apparent during
the clinical interview and should be noted. In
terms of memory impairment, one can include a
discussion of current events or past important
events (e.g., sports, politics, major disasters). It
is also helpful to assess accuracy of
autobiographical information, including noting if
a temporal gradient is present (i.e., older adult is
able to accurately report some historical
information but not information from past year
or so). Based on interview data it is often
possible to determine if there is the presence of
errors in recent versus remote memory. In terms
of executive functioning, difficulties with
initiation, flexibility, impulsivity, and lability
throughout the discussion are noteworthy.
Insight into the current situation, and any
deficits is critical in being able to accept
assistance and delegate to others.

Values and Preferences
A person’s decisions should be understood
in the context of lifestyle or life patterns, values,

and preferences. Choices that are linked with
lifetime values might be considered “rational”
for an individual, even if outside the norm. For
example, some individuals choose not to involve
banks in any of their financial transactions, live
in marginal housing, or use their income to
support non-mainstream ideals. A person’s
values may arise from age, sexual orientation,
race, ethnicity, gender, culture, religion, or other
life experience that informs life perspective. For
example, previous experiences in assisting
others in end-of-life treatment decisions may
affect the approach taken to one’s own
decisions.

Knowledge of values is not only important
in informing capacity judgments, but also in the
guardianship plan. Core values may impact the
individual’s preference for who is named
guardian, as well as preferences concerning
medical decisions, financial decisions, and
living arrangements. What is needed are
questions that allow a deep understanding of the
reasons behind a person’s choices. For example:

1. Think about what is most important to you
in your life. What makes life meaningful or
good for you now?

2. Consider what is important to you in relation
to your health. What, if any, religious or
personal beliefs do you have about sickness,
health care decision-making, or dying?

3. What is your financial history? Are you in
any debt? Do you live week to week? Are
you able to plan ahead and save for the
future? How do you prefer to spend money?

4. Where are you living now? How long have
you been there? What makes a home a home
for you?

5. Who are the family and/or friends that live
in your community that are important to
you? What about those that live in another
community?

Other specific examples of questions to add
to clinical interviews appear in Chapter 6.

Objective Testing: Functional

Capacity assessments involve the integration
of data from cognitive and functional sources. In
the past, older adult and/or collateral reports
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were primarily employed to examine the
functional piece of the assessment. However,
those reports may be biased by lack of insight or
motivational issues. Newer approaches to
functional capacities include direct observation
of older adult’s abilities, the use of functional
measures abilities and functioning abilities, and
structured interviews. Direct assessment of
functional abilities can be performed by a
psychologist as well as many allied health
professionals. Occupational therapists have
special  training in  assessing everyday
functioning.

Capacity Assessment Tools

More recently, a number of clinicians and
researchers have developed assessment tools that
attempt to operationalize the legal standards for
specific  capacities into direct functional
assessment instruments. The items and summary
scales are not meant to replace a full clinical
assessment, but may help the evaluator assess
specific functional areas relevant to the capacity
in question.

Medical Consent Capacity. Capacity to
consent to medical treatment has seen the most
instrument development, such as the MacArthur
Competence Assessment Tool - Treatment
(Grisso et al., 1998) and the Competency to
Consent to Treatment Instrument (Marson et al.,
1995). These are described in the medical
consent capacity section of Chapter 6 and in
Appendix B.

Sexual Consent Capacity. There are
currently no standardized tools to assess sexual
consent capacity.

Financial Capacity. Several tools exist for
the psychologist to assess financial capacity,
including the money management section of the
Independent Living Scales (Loeb, 1996), which
has norms for older adults, the Financial
Capacity Instrument (Griffith et al., 2003;
Marson et al.,, 2000), and the Hopemont
Capacity Assessment Interview (Staats &
Edelstein, 1995). These are described in the
financial capacity section of Chapter 6 and in
Appendix B.

Testamentary  Capacity. There are
currently no standardized tools to assess
testamentary capacity.

Driving. The best “tool” for assessing
driving is targeted in-office testing followed by
simulator and on-road testing by a driving
professional. As described in Chapter 6, there
are some in-office tools that are important as
part of a comprehensive driving assessment.

Independent Living. In addition to
IADL/ADL tools, some instruments have been
developed to assess independent living in the
context of capacity questions, such as the
Independent Living Scales (Loeb, 1996) and the
Decision-making Interview for Guardianship
(Anderer, 1997). These are described in the
independent living capacity section of Chapter 6
and in Appendix B.

ADL/IADL Rating Scales

There are a wide variety of scales (see
Appendix B) developed to assess an older
adult’s level of functioning for “Activities of
Daily Living” (ADL) and “Instrumental
Activities of Daily Living” (IADL). These can
be useful in organizing and rating assessments of
functioning within specific functional domains.

Objective Testing: Cognitive
Psychologists may employ a variety of tasks
in the assessment of cognition. The “best” test
battery will depend on the context, the setting,
and the particulars of the case. The following
information is provided as a review to
psychologists with some task examples.

Cognitive tests are listed in Appendix C.

Attention

The older adult’s ability to attend to tasks is
an important first step in the completion of an
assessment. An inability to do so may be
indicative of a delirious state. Tasks such as
digit span or coding can help to determine a
baseline for attentional abilities.

Language
An ability to express a choice is a critical
component of capacity assessments. Complex
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medical and financial decisions require the
ability to read and comprehend written
documents. Speech production, language
comprehension, and written language skills are
all components of language assessment.
Impairments in object naming may be indicative
of a dementia process. Impairment in language
production or comprehension may be indicative
of an aphasia that may be secondary to a
vascular injury.

A language sample can be obtained by
asking an older adult to describe a scene.
Language comprehension can be assessed by
asking an older adult to follow commands.
Object naming may be assessed by presenting an
older adult with a line drawing and asking for
the name of the object. A writing sample can
indicate written language skills. The older adult
could also be asked to read a sample and answer
questions regarding the passage. If there is any
indication of a frank language disturbance (i.e.,
Broca’s aphasia), a more extensive formal
assessment of language using a language-
specific battery may be warranted.

Memory

Memory disorders can impair decision-
making by influencing the older adult’s ability to
recall previously learned information, integrate
information across choice options, and learn new
information. Memory impairments are the
hallmark of dementia processes and as such
serve as a marker of potential impairment and
further decline. Free recall, cued recall, and
recognition are formats for memory assessment
in verbal and visual memory domains. Referrals
that include a history of traumatic brain injury
may need to add additional assessments of post-
traumatic amnesia (PTA).

List learning tasks are especially sensitive to
mild cognitive impairment. A list learning task
will provide information regarding immediate
memory in the initial trials. After a delay, the
task will provide information regarding free
recall and possibly recognition abilities. These
tasks may also allow for observation of specific
memory errors, such as a tendency to
perseverate and/or confabulate. Story recall
memory tasks are useful because they provide
information regarding how older adults

remember information within a context. Visual
memory tasks can provide a perceptual
construction (drawing) sample, as well as an
assessment of visual memory abilities. Taken
together, the clinician can provide a profile of
strengths and  weaknesses and  make
recommendations for maximizing capacity. For
example, the psychologist may report that “the
older adult was impaired on tasks of verbal free
recall, but performed much better with a
recognition format. The older adult will perform
best if information is provided to her in a written
format.” Or, the psychologist may report
the older adult performed poorly on a
list learning task that included many
intrusions. On a story memory task, the
older adult tended to confabulate,
including many extraneous details.
Thus, the older adult is a poor historian,
has difficulty learning new information,
and has a tendency to “fill in the gaps,”
which potentially impacts decisional
capacity.

Visual-Perceptual

Perceptual disturbances can impair a
person’s capacity to drive and potentially impair
abilities to complete financial calculations. A
clinical assessment in such cases might include
tools that assess an older adult’s ability to copy
figures, decipher or match patterns, and/or
construct objects to samples.

Speed of Processing

Slowed speed of processing can result in
vulnerabilities to poor decision making,
especially in the context of coercive interactions.
A clinical assessment may include tools that
assess processing speed, such as Digit-Symbol
Coding from the WAIS, coding from the
RBANS, or Trails A from the trail-making test.

Executive Functioning

Executive functioning components, such as
the ability to plan, think flexibly, respond to
feedback, and inhibit impulsive responses are
critical to effective decision making. Some
common tools used in clinical geropsychology
settings, such as the MMSE, RBANS, and
COGNISTAT, EXIT25, provide limited
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information regarding executive functioning.
Thus, supplemental tests of executive function
should be employed whenever there is a
question regarding decision-making capacity.

Judgment and Reasoning

Tasks assessing judgment and reasoning can
be important auxiliary measures when
developing your opinion regarding an older
adult’s capacity. Tasks that assess abstract
reasoning like the Similarities subtest of the
WALIS tests can provide a helpful assessment of
thought processes. Judgment tasks like the
Kaplan Practical Problem Solving Task, or
reasoning from the COGNISTAT can provide a
sample of problem solving abilities. It can be
especially helpful to look at the distinction
between responses to these posed problems and
abilities to implement them. For example, when
posed the hypothetical problem “What would
you do if you saw smoke and fire in the home,”
the older adult may answer “run and put it out”
ignoring mobility issues.

Objective Testing: Psychopathology

A variety of objective measures of
psychopathology can be used to supplement
information obtained via the interview and
mental status examination. The objective
assessment of older adults can be challenging, as
individuals of this cohort are less familiar with
formal testing, many of the measures used to
assess psychopathology among younger adults
lack psychometric support with older adults, and
the  presentations and  prevalence  of
psychopathology can be different in older than
younger adults (e.g., Cohen et al., 2000; Depp &
Jeste, 2004; Fisk & O’Riley, 2008; Kogan,
Edelstein, & McKee, 2000). One should limit
the use of objective measures to those that have
been created explicitly for older adults and have
psychometric support, and those that were
developed for younger adults and have
accumulated satisfactory psychometric support
with older adults. Two resources are Edelstein et
al. (2008), a review of instruments for the
assessment of selected disorders and problems
(i.e., anxiety, depression, personality, sleep,
suicide), and Segal, Coolidge, O’Riley & Heinz

(2006), a review of structured and semi-
structured interview instruments.

Lengthy, comprehensive assessment
instruments (e.g., MMPI) can be helpful, but
often exact the costs of fatigue and diminished
attention with older adults. This can be
particularly problematic with individuals whom
one already suspects may have compromised
cognitive skills. The use of more targeted
assessment instruments based on available
information and the initial interview results is
likely to prove more efficient and less taxing.

It is important to avoid placing too much
emphasis on psychiatric diagnostic categories
when attempting to appreciate the effects of
psychiatric and emotional factors on capacity.
Rather, the focus should ultimately be on the
potential influence of the psychiatric and
emotional symptoms on capacity. This influence
can occur through the patient’s cognitive
processes (e.g., delusional thinking, judgment,
insight), through diminished cognitive skills
(e.g., impaired attention, impaired working
memory), or through Dbehaviors (e.g.,
disinhibition).

For example, an older adult with
schizophrenia might hold a delusion that his or
her physician is attempting to poison him or her
with the medication being offered. This delusion
may not influence the ability to express a choice,
the ability to understand information relevant to
his or her treatment, or the ability to reason with
relevant information. However, the delusion
could affect the ability to appreciate the
significance of the information provided about
the medication for his or her disorder and
treatment if he or she believed that the
medication would not improve his or her
condition. Moreover, it could influence the
person’s ability to appreciate the probable
consequences of the treatment option that is
being offered. That is, the patient believes that
the medicine being offered is poison that will
kill.

As another example, an older adult with
active Bipolar I disorder may have manic
episodes with racing thoughts, rapid speech,
decreased need for sleep, hypersexuality,
euphoria, and grandiosity. These symptoms
might influence capacity in any number of ways.
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Sleep deprivation associated with the disorder
could affect sustained attention and working
memory, and impact the ability to understand
information, appreciate the significance of
information, and reason with the relevant
information during a manic episode. Also, the
behaviors themselves, such as excessive
spending, could directly influence capacity—
such as the ability to manage a business.

The Role of Collateral Interviews

Clinicians accustomed to working with older
adults already know the value of conducting
collateral interviews in order to ascertain the
older adult’s insight and areas of concern. In the
capacity interview, these interviews take on
added importance as a source of potentially
objective data regarding the older adult’s
functional abilities. Multidisciplinary team
members may serve as collaterals. It is necessary
to obtain the older adult’s permission to
interview collaterals.

However, with any particular case, there
may be family members with strongly differing
opinions and motives regarding the outcome of
the assessment. For example, in cases involving
potential guardianship, there may be some
family members who oppose such an action and
others advocating for the protection. It is the
clinician’s role to ascertain the motives of the
family members involved in the case and the
implications for the collateral data. For example,
sometimes family members become concerned
regarding the financial management of a parent
if one child (often the caregiver) appears to be
benefiting financially from the arrangement.
Conversely, it is sometimes the in-home
caregiver who has the most information
regarding a decline that drives the proceedings
despite a lack of concern from out-of-state adult
children. In criminal matters, adult dependent
children or paid caregivers may be alleged
suspects in financial abuse cases, and thus have
motives to misrepresent the presentation.

Post Evaluation

How Will My Capacity Report Be Used?

A capacity report is subject to multiple uses.
It may be informational and advisory, it may
direct clinical action, or it could be used as
evidence in a court hearing or trial. During the
pre-assessment phase, the psychologist will
hopefully have determined who would be
serving as the client and where the report will be
submitted. However, it is possible for cases to
evolve and for the report to be subject to
additional uses. The report that was originally
meant to be wused as informational may
ultimately end up as evidence in a judicial
setting.  The capacity evaluation may also
inform a plan of care for the older adult, and
could specifically be used in a “guardianship
plan” developed by a guardian for the older
adult.

Do | Use a Special Form?

In some states, an additional legally
mandated form needs to be completed if the
report is for guardianship. These forms should
be completed in addition to a complete clinical
evaluation and can be submitted together.

Will | Provide Oral Testimony?

In most instances, a written report will be
sufficient. Occasionally, in a case of contested
capacity or in criminal matters, a psychologist
might be asked to provide oral testimony in the
court. Suggestions for preparation as an expert
witness are provided in Chapter 8.

How Do | Integrate the Information?

At the completion of the assessment, the
psychologist must now form an opinion
regarding an individual’s capacity. In doing so,
the psychologist will consider a wide range of
evidence, including functional skills relevant to
the capacity in question, cognitive functioning,
psychiatric functioning, medical diagnoses and
prognosis, the individual’s values, and
situational risks relevant to the capacity. This
requires a careful weighing of these factors in
order to arrive, if possible, at a clear yes/no
opinion regarding capacity. However, there will
occasionally be borderline cases in which
clinically the best judgment may be a finding of
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“marginal capacity.” Marginal capacity findings
have value as long as they are based on evidence
and not on the clinician's reluctance to offer a
clear opinion on the matter. A court (if involved)
will be able to consider a clinical finding of
marginal capacity in its overall calculus in
arriving at a legal capacity judgment.

In weighing the different sources of
evidence, it is best for the clinician to focus
initially on evidence regarding the functional
abilities constituent to the capacity, as this is the
evidence that is most capacity specific.
Secondary levels of evidence include cognitive
and psychiatric functioning, and medical
diagnosis and prognosis, which are each relevant
to capacity but not by themselves dispositive of
capacity issues. However, they obviously are
relevant to the clinical capacity judgment,
particularly in non-retrospective evaluations
where the underlying diagnostic issues may alter
the functional abilities and associated risks in the
future. As part of formulating a capacity
judgment, consideration should be given to the
individual’s values and their relation to his/her
behavior, and also to the specific risks inherent
to the capacity situation. It is also important to
describe available means of enhancing an
individual’s capacity, if such means are
available and feasible.

As an example, in the case of evaluating
treatment consent capacity, a clinician should
first evaluate the functional abilities constituent
to this capacity. These would be the patient’s
abilities to express a treatment choice, to
understand the treatment situation and options,
to reason about treatment choices and respective
risks/benefits, and to appreciate the personal
consequence of a treatment decision. The
clinician should then consider this functional
evidence in relation to the patient’s medical
conditions, prognoses, cognitive functioning
(e.g., neuropsychological test performance), and
psychiatric functioning (e.g., clinical interview
and psychiatric or personality testing
information). In formulating the judgment, all
this evidence should be considered in light of the
patient’s value system, and also in relation to the
relative risks/benefits of the treatment and social
situation. The clinician’s overall analysis and
judgment should be shaped by the individual’s

strong values (e.g., desire to avoid being a
burden to others) risk/benefit ratio of the
medical situation and proposed treatment (e.g., a
high risk surgery versus a low-risk biopsy).

The clinical findings and capacity judgment
made should be framed within the general
context of any applicable legal standards, in
order to ensure that the clinical findings are
closely linked to the decisional framework and
processes of the court. At the same time, in
stating clinical findings and judgments, the
clinician should be careful to not invade the
province of the court, and to clearly identify
his/her decision and findings as clinical and not
legal capacity matters.

How Do | Present Information
in a Report?

Each psychologist will use his or her own
format for report writing. Examples of reports—
and different formats—appear in Chapter 6. A
conclusion section of a capacity report will
likely address multiple issues.

Diagnostic Impressions. A psychologist
may begin a report conclusion by addressing the
diagnosis—much like in a typical clinical
referral. For example, it might include cognitive/
neuropsychologcal findings and personality
findings and conclude with a DSM “five axis”
format.

Capacity Opinion. The next section or
sections can present the clinician’s opinion of
the older adult’s psycholegal capacities. This
section should specifically address the capacity
at issue and, when possible, provide a clear
yes/no judgment regarding the opinion.

Recommendations. Finally, a clinician can
detail specific recommendations that may help
to optimize decision making and/or improve
clinical care.

Case Examples of Conclusions

The following case examples are to
demonstrate how one arrives at a specific
statement of capacity. These examples are
intended to illustrate key points in arriving at a
clinical judgment. These examples do not
represent a full report, which likely include
detailed information regarding the person’s
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history, clinical interview, standardized testing,
medical record, etc. More detailed examples are
provided in the specific capacity sections of
Chapter 6.

Case Example 1

The first example draws from a case where
the psychologist is being asked to give an
opinion regarding the older adult’s ability to
manage her finances in a retrospective
determination. The older adult has a history of
adequate knowledge and skills regarding her
financial transactions, but these have declined
significantly in recent years. The psychologist is
being asked about her ability to make a large
financial transaction in the recent past.

“It is this psychologist’s opinion that Ms.
Smith did not have the capacity to manage her
simple and complex finances independently, and
was not able to perform these financial tasks in
July 2007 until the present. Her current
diagnosis (dementia of the Alzheimer’s type,
moderate stage) and cognitive functioning
(severely impaired memory) suggests that her
memory loss has been present for at least 2-3
years. Further, Ms. Smith scored in the low
range on a task designed to assess her financial
ability. It is this examiner’s opinion that Ms.
Smith is not able to make small purchases, write
checks, or read or understand her bank
statements without assistance at present.
Further, she is not able to manage her complex
finances, balance her checkbook, or sign real-
estate agreements.”

Case Example 2

The next example presents a case of an older
adult’s ability to continue to manage his finances
in the face of clear cognitive decline. He has a
strong history of knowledge and skills in this
arena and as yet, no evidence of errors in
financial management. He has explicitly
delegated these responsibilities and can continue
to manage with support.

“It is this psychologist’s opinion that Mr.
Jones is able to manage his simple and complex
finances independently. His current diagnosis,
mild traumatic brain injury, has resulted in
moderately impaired memory and executive
functioning. However, he performed in the high

range on a functional assessment of financial
abilities. Mr. Jones has fairly well-preserved
abilities in terms of financial management
secondary to his background in accounting.
Further, Mr. Jones has on-line banking set up to
manage most of his monthly bills and direct
deposit of his assets. For more complex
transactions, such as managing his investment
portfolio, Mr. Jones may benefit from
assistance. The current protections in place,
with his son as POA and an investment advisor
to assist with his retirement income, appear
appropriate.”

Case Example 3

In this example, the older adult also presents
with clear moderate cognitive impairment.
However, the client does not have the strong
history of skills in this arena and there is
evidence of recent financial abuse. The example
illustrates how a psychologist may arrive at a
different clinical opinion when considering
objective data in light of the context and case
particulars.

“It is this psychologist’s opinion that Mr.
Roberts does not have capacity to manage
simple and complex finances independently. His
current diagnosis, vascular dementia, has
resulted in moderately impaired memory and
executive functioning. Mr. Roberts performed in
the moderate range on a functional assessment
of financial abilities, able to complete simple
calculations, but unable to do multiple step
transactions. Mr. Roberts has already been a
victim of fraud. He appeared to remember that
he had signed some type of document, but did
not appreciate its permanent nature and the
risks to his estate. Mr. Roberts is highly
susceptible to fraud and exploitation in his
current state and would benefit from a
conservator to protect his assets.”

Case Example 4

The case illustrates how a psychologist may
arrive at a decision when an older adult presents
with minimal impairment and has adequate
skills to manage transactions. The example
illustrates the consideration of test data in view
of the person’s history and values.
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It is this psychologist’s opinion that Ms.
Wright does have the capacity to manage her
simple and complex finances independently. Ms.
Wright’s daughter reported that Ms. Wright had
recently given $50,000 to a charity and
questioned her financial decision-making
abilities. Ms. Wright has a history of diabetes
and hypertension placing her at increased risk
for vascular dementia. She performed in the low
average range on tests of memory and executive
functioning. However, she performed in the high
range on a functional assessment of financial
abilities. She reported that she had given to this
charity for over 20 years. She was able to
describe the impact that this gift would have on
her standard of living (minimal). Thus, Ms.
Wright does not need formal protections in place
at the current time.”

Case Example 5

The final case example provides a possible
format for the presentation of evaluation data,
including diagnostic impressions, capacity
conclusions, and recommendations.

Diagnostic Impressions

The results of the clinical interview,
neuropsychological testing, and review of
medical records reveal neurocognitive patterns
consistent with a traumatic brain injury to the
frontal lobes of moderate to severe severity.

Cognitively, he has adequate attention.
Visual perceptual abilities were not assessed
due to bilateral visual impairment related to his
brain injury. His language production,
comprehension, and naming were within normal
limits.

Mr. Brown had deficits in memory, executive
functioning, and reasoning. Mr. Brown has no
memory of the event itself. This occurs because
the part of the brain involved in encoding (the
hippocampus region in the medial temporal
lobes) cannot encode the event secondary to
trauma. Second, Mr. Brown has minimal
retrograde amnesia, or a loss of memory for
past events. Third, Mr. Brown has post-
traumatic amnesia lasting for several months
following the brain injury. Finally, Mr. Brown
has significant anterograde amnesia, or an

inability to learn new information. His
performance improves when given repetitions
and cues, but he tends to “confabulate’ or fill in
the gaps unintentionally.

In terms of executive functioning and
reasoning, because of Mr. Brown’s brain injury
to the frontal lobes, he has poor insight into his
limitations. He had difficulty solving everyday
problems and abstract problems. He had
difficulty with initiation. He will have trouble
thinking flexibly about a problem and may “get
stuck” on a particular solution. He may be
impulsive in his judgments.

Emotionally, Mr. Brown has reported
numerous symptoms of depression during the
clinical interview, and his mood was depressed.
He scored a 9 / 15 on the Geriatric Depression
Scale-short  form indicating moderate
depression.

DSM-IV-TR Diagnosis:

Axis| Dementia due to Head trauma;
Mood disorder due to a general
medical condition.

Axis Il No diagnosis

Axis 111 Bilateral Visual Impairment

Axis IV Fraud victim legal action pending

AxisV ~ GAF =40

Capacity Conclusions

The results of functional testing previously
described, combined with reports of staff,
family, occupational therapy assessment, and
considered in light of the neuropsychological
testing support the following findings.

Financial Capacity: Given Mr. Brown’s
moderate to severe impairments in memory,
executive function, and on direct assessment of
financial capacities (money management scale
of the Independent Living Scales), it is the
examiner’s opinion that Mr. Brown does not
have capacity to manage simple or complex
finances independently.

Capacity to Manage His Person: Given Mr.
Brown’s moderate to severe impairments in
memory and executive function, and on direct
assessment of reasoning in independent living
tasks, it is this examiner’s opinion that Mr.
Brown is currently at significant risk for harm to
himself. He has limited insight into his abilities
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and his injuries. Mr. Brown needs the structure
of 24-hour care at the present time and for the
foreseeable future.

Recommendations
Mr. Brown has impairments in memory and

executive functioning that impact his simple and

complex decision making. He will continue to
need assistance for both personal and financial
decisions.

1. At this interview, depression was evident.
His treatment regimen for depression should
be reviewed and potentially adjusted.

2. Mr. Brown is now 12 months post injury.
Much of his recovery has already occurred,
so at this point a shift from treatment to
compensatory training should be
considered.

3. Mr. Brown can still express preferences and
these should be honored when appropriate.
When stable, Mr. Brown would enjoy
visitors. He would enjoy visits with his dog,
if that is acceptable to the facility. Many
facilities have pet therapy available.
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Capacity Worksheet for Psychologists

Source: Assessment of Older Adults with Diminished Capacity: A Handbook for Psychologists by the ABA Commission on
Law and Aging and the American Psychological Association (2008). Please read and review the handbook prior to using the

worksheet.

Name:

Psychologist:

A. Pre-Assessment Screening

Date(s) of Evaluation:

Place of Evaluation:

Issue Questions to consider
What functional and decisional capacities are in | What types of decisional or functional processes are in
question: question?
What data are needed?

Am I appropriately qualified to assess these?

Who is involved in this case:

Who is the client? Who are the interested parties?
Who is requesting the evaluation?

Who sees the report?

Is the court or litigants involved?

Who is the older adult:

What is the person’s history, age, cultural background,
primary language, sensory functioning?

When does this evaluation need to be completed:

How urgent is the request?
Is there a court date?
What is the time frame of interest?

Where and how will the evaluation take place:

In what setting does the evaluation take place?
What accommodations are needed to maximize
performance?

Why is this question being raised:

Why now?

What is the history of the case?

Will a capacity evaluation resolve the problem?
Have all less restrictive alternatives and interventions
been exhausted?

Is the patient medically stable:

Have all temporary and reversible causes of cognitive
confusion been assessed and treated?

B. Informed Consent

Understanding:

Issues to disclose

Why is the evaluation requested?
Procedures involved in evaluation?
Potential risks?

Potential benefits?

Uses of the report?

Limits on privacy and confidentiality?

[ Understands and consents [0 Questionable understanding but assents
[J Understands and refuses [J Questionable understanding but refuses
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C. Setting up the Assessment: Legal Standard and Functional Elements

What is the legal standard for the capacity in question?

What are the functional elements to consider?

D. Record Review

Medical records Diagnoses
Laboratory Tests
Imaging

Other Treatments
Medications

Legal records Documents filed in the court
Financial statements
HCP/POAHC documents

Other Records

E. Collateral Interviews

Family

Staff/ Professional Caregivers

Other

F. Accommodating and Enhancing Capacity During the Assessment

Assess recent events and losses, such as bereavement

Explore medical factors such as nutrition, medications, hydration

Select tests inconsideration of cultural and language issues; Administer tests in primary language
Select tests that are validated for the age of the person

Assess ability to read and accommodate reading difficulties

Adjust seating, lighting; Use visual and hearing aids

Consider fatigue; Take breaks; Use multiple testing sessions
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G. Assessment Data

Functional elements (list from 4B above):

[] Objective Assessment

[0 Clinical Interview

1.

Level of impairment:
Describe:

2.

Level of impairment:
Describe:

3.

Level of impairment:
Describe:

4.

Level of impairment:
Describe:

Cognitive Underpinnings (possible domains)

: [J Objective Assessment

[] Clinical Interview

1. Sensory Acuity

. Motor Activity and Speed of processing
. Attention and Concentration

. Working memory

. Short term/recent memory and Learning
. Long term memory

. Understanding or Receptive Language

. Communication or Expressive Language

O© 0 9 N »n A W

. Arithmetic

10. Verbal Reasoning

11. Visual-Spatial and Visuo-Constructional Reasoning

12. Executive Functioning

13. Other

Psychiatric/Emotional Factors (possible domains):

[ Objective Assessment [] Clinical Interview

1. Disorganized Thinking
. Hallucinations

. Delusions

. Anxiety

. Mania

2

3

4

5

6. Depressed Mood
7. Insight

8. Impulsivity

9. Noncompliance

10. Other
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Values

Possible Considerations

What is the older adult’s view of the situation?
Preferences for how decisions made? And by whom?
Preferences for living setting?

Goals including self assessment of quality of life?
Concerns, fears, preferences, religious views?
Preferences for spending and saving?

Impact of culture, age, sexual orientation, diversity?
Views about guardianship (if applicable)?

Risks

Possible Considerations

Is the risk new or old?

How serious is the risk?

How imminent is the risk?

What is the risk of harm to self? To others?
Are there concrete instances of failure?
How objective is the assessment of risk?

H. Findings

Diagnoses and Prognoses

Possible Considerations

What diagnoses account for the deficits?

Can conditions be treated?

Are deficits likely to get better, worse or stay the same?
When should the older adult be re-evaluated?

Capacity Framework

Capacity Conclusions

1) The functional abilities constituent to the
capacity;

2) Cognitive abilities, psychiatric/emotional
functioning, and medical diagnoses and prognosis,
as they relate to the functional abilities;

3) The individual’s values, social network, and the
specific risks of the capacity situation.

[] Has capacity for decision / task in question
[1 Lacks capacity for decision / task in question

[] Has marginal capacity for decision / task in question
(if the case is not being adjudicated, recommended
course of action)

Steps to Enhance Capacity

Would the Older Adult benefit from:

Education, training, or rehabilitation?
Mental health treatment?

Occupational, physical, or other therapy?
Home and/or social services?

Assistive devices or accommodations?
Medical treatment, operation or procedure?
Other?
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VI. Assessing Specific Capacities

This chapter presents six specific capacities:
medical consent, sexual consent, financial
capacity, testamentary capacity, driving, and
independent living. In each section we will
present the legal standards and discuss
functional, cognitive, psychiatric, and diagnostic
factors, as well as the role of values, risk, and
enhancing capacity. Each section includes a case

example. For each section one author took the
lead; therefore the case examples reflect the
approach of one clinician, although the working
group and our expert panel provided input.
Therefore, this chapter provides some diversity
of approaches to formatting a clinical approach
and related report.

Medical Consent

Introduction

The doctrine of informed consent requires
clinicians to obtain voluntary and competent
agreement to a medical intervention prior to
performing the intervention, and only after the
patient has been informed of the material risks,
benefits, and other facts of the condition and
procedure.

In the area of health care a wvariety of
capacities might be raised—such as the capacity
to consent to a specific medical treatment, the
capacity to manage one’s healthcare and
medications, and the capacity to appoint a
healthcare proxy (a decision maker for one’s
healthcare in the event of incapacity). This
chapter focuses on capacity to consent to
treatment, after brief comments on related
medical capacity issues below.

Capacity to Manage Health

The capacity to manage one’s health and
medications is an important area related to the
capacity to live independently (discussed later in
this chapter) and is little studied.

Capacity to Appoint a Health Care Proxy
As noted in Chapter 2, the capacity to
execute an advance directive for health care is
quite different than the capacity to make specific
medical decisions, thought to be parallel to the
capacity to contract. That is, it does not involve
understanding and consenting to medical
treatment but identifying a person to speak on
one’s behalf. This capacity sometimes arises in

conjunction with the capacity to consent to
treatment—particularly when a person is felt to
be too impaired to consent to a treatment or
procedure, and does not have a healthcare proxy
appointed. In these situations the question
sometimes arises whether the person still could
have the capacity to appoint a decision maker.
There is limited legal, conceptual, or empirical
data on this topic (Allen et al., 2003). As noted,
it is conceptually distinct from the capacity to
consent to treatment, which is the focus of this
section.

Extraordinary Medical Treatment

Many state laws and local hospital policies
limit the authority of guardians and healthcare
proxies to consent to extraordinary treatment,
such as decisions to withdraw life-sustaining
therapies (ventilation, artificial feeding and
hydration), commit for mental health treatment,
and consent to abortion, sterilization,
administration of psychotropic medications,
amputation, and electroconvulsive therapy.
Typically these treatments require review by
court or another oversight body (e.g., ethics
committee). If a clinician is being asked to
evaluate someone’s capacity to consent to or
refuse these treatments, and the question is being
raised about possible proxy consent, clinicians
should be familiar with any statutory
requirements and local hospital policies
regarding these situations.

This chapter will focus on the capacity to
consent to ordinary medical treatment.
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Legal Standard

Incapacity As Defined in Surrogate
Health Care Decision-Making Statutes

A variety of statutory frameworks exist for
defining incapacity in healthcare decision
making, including the health care power of
attorney and “living will,” surrogate consent,
and guardianship statutes. In these statutes,
surrogate health care decision-making authority
is triggered by a patient’s lack of capacity to
give informed consent for treatment.

For example, the Uniform Health-Care
Decisions Act (a model law defining incapacity
in the context of when a health care surrogate
decision maker may be appointed) defines
capacity as “the ability to understand significant
benefits, risks, and alternatives to proposed
health care and to make and communicate a
health-care decision” (Uniform Health-Care
Decisions Act, 1994). State-by-state citations for
living will and health care power of attorney
statutes can be viewed on the Web site of the
ABA Commission on Law and Aging at
http://www.abanet.org/aging.

Case Law Standards for
Capacity to Consent

In addition to statutes, incapacity is defined
in standards found in case law, used either
individually or conjointly as a so-called
“compound standard” (Berg, Appelbaum, Lidz,
& Parker, 2001; Grisso et al., 1998), as detailed
in the “functional” section below.

Substitute Judgment Mechanisms and
Less Restrictive Alternatives

When individuals are believed to lack the
capacity to make medical decisions, several
options are available. A previously appointed
health care proxy or durable power of attorney
may make decisions, and in over 35 states next
of kin may provide consent under defined
circumstances even if not previously so
appointed. In some cases, local policies allow
for surrogate consent by hospital medical
directors or ethics’ committees.

Functional Elements

The ability to consent to medical treatment
involves “functional” abilities that are cognitive
in nature. Generally, in describing the functional
elements of consent capacity, four case law
standards commonly recognized to convey
capacity are used, as described below.

1. Expressing a Choice

The standard of expressing a choice refers to
patients who are seen to lack capacity because
they cannot communicate a treatment choice, or
vacillate to such an extent in their choice that it
is seen to reflect a decisional impairment.

2. Understanding

The standard of understanding refers to the
ability to comprehend diagnostic and treatment-
related information and has been recognized in
many states as fundamental to capacity.

3. Appreciation

The standard of appreciation has been
interpreted in different ways. It has been
described as the ability to relate treatment
information to one’s personal situation. The
standard of appreciation especially reflects the
ability to infer the possible benefits of treatment,
as well as accept or believe the diagnosis. This
standard has been related to the concepts of
insight and foresight.

4. Reasoning

The standard of reasoning involves the
ability to state rational explanations or to process
information in a logically or rationally consistent
manner.

Diagnostic Considerations

The capacity to consent to treatment has
been most widely studied in dementia, and to a
lesser extent in adults with psychotic disorders
(although these studies do not focus on older
adults). In mean comparisons with healthy
controls, consent capacity of individuals with
dementia is reduced compared to healthy
controls (Kim, et al., 2002; Marson et al., 1995;
Moye, Karel, Azar, & Gurrera, 2004a). Specific
abilities affected by dementia are the capacity to
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understand information and to weigh the risks
and benefits. In these same studies, the capacity
to personally appreciate the diagnosis and the
risks and benefits of treatment was sometimes
impaired in older adults with dementia.

In  control-comparison  studies  with
individuals with schizophrenia, results are
mixed, with some studies showing impairment
relative to controls and others not; however
these studies focus on younger adults with
schizophrenia (Grisso et al., 1995; Wong, Clare,
Holland, Watson, & Gunn, 2000). In general, the
pattern of decisional impairment associated with
schizophrenia is quite variable.

Adults in long-term care, without regard to
specific diagnosis, have been noted to have high
rates (44% - 69%) of medical consent capacity
impairment (Barton, Mallik, Orr, & Janofsky,
1996; Fitten et al. 1990; Pruchno, Smyer, Rose,
Hartman-Stein, & Lairbee-Henderson, 1995;
Royall, Cordes, & Polk, 1997). More research is
needed about consent impairments in other
diagnostic conditions.

Cognitive Underpinnings

The relationship of cognitive functions and
specific consent abilities has been studied in
older adults with dementia. Diminished consent
capacity has been associated with impairments
in  memory, executive functions, and
comprehension. Specifically, difficulties in
understanding  diagnostic and  treatment
information has been strongly related to
impaired memory, as well as impaired
conceptualization, and comprehension (Gurrera
et al., 2006; Marson et al., 1996; Marson et al.,
1995). Appreciation has been less robustly
related to cognitive functions than other consent
abilities, but, perhaps not surprisingly, has been
linked to impaired executive functions and
conceptualization. Reasoning, involving
contrasting risks and benefits and relating them
to personal preferences has been associated with
executive abilities, such as attention, mental
flexibility, and the ability to recall information
after a delay. Expressing a choice is a basic
consent ability, and has been related to auditory
comprehension and confrontation naming.

Psychiatric and Emotional Factors

Although the research literature suggests
that consent abilities do not form a strict
hierarchy (e.g., understanding is needed for
appreciation is needed for reasoning), the ability
to reason through risks and benefits appears to
be the most cognitively complex task, involving
remembering risks and benefits of various
options (or at least being able to refer to them on
paper), and weighing them against individual
values and preferences. For example, a person
might need to consider how much a specific
treatment might affect those areas important to
him or her—avoiding pain, avoiding
dependency, or being able to pursue a desired
activity. Because of the cognitive demands of
this task, especially for complex treatments, or
situations where there are multiple treatment
options, when symptoms of depression or
anxiety become severe, these psychiatric
symptoms may affect the ability to reason.

In contrast, while symptoms associated with
psychotic disorders may certainly affect a
person’s ability to understand and reason about
information, psychotic disorders may especially
impact “appreciation”—particularly when the
patient is delusional. That is, symptoms of
paranoid disorders may make it difficult to
accept a specific diagnosis or the possibility that
treatment will be beneficial.

Values

The position of a set of values and goals is
foundational to capacity (President’s
Commission for the Study of Ethical Problems
in Medicine and Biomedical and Behavioral
Research, 1982). The idea here is that in the
process of choosing among treatment
alternatives a person is motivated by factors that
define quality of life for that person, or that are
broadly important in life—such as religious
values, a desire to preserve life, a strong need for
autonomy and independence, and a concern
about being a burden on others.

A related set of commentary on the issue of
values can be found in the ABA’s 2002 Model
Rules of Professional Conduct
(http://www.abanet.org/cpr/mrpc). These rules
describe for lawyers the factors to be balanced in
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the determination of capacity—including “the
consistency of a decision with the known long-
term commitments and values of the adult”
(ABA, 2002). In this comment the ABA
suggests that the consistency of a decision with
values may be one important indicator of a
person’s capacity. Of course, values and related
decisions also change over time—so fluctuating
statements of values do not necessarily indicate
incapacity. However, patients with dementia
may be able to express consistent values, even
when they are not fully able to engage in all the
technical aspects of consent (Karel et al., 2007).

A variety of specific “values” have been
identified as important to healthcare decision
making. Patients may consider whether various
treatment outcomes comprise states “worse than
death” or otherwise affect quality of life in
unacceptable ways (Ditto, Druley, Moore,
Danks, & Smucker, 1996; Lawton et al., 1999;
Pearlman et al., 1993); such values ratings are
predictive of treatment choices (Ditto et al.,
1996; Fischer, Alpert, Stoeckle, & Emanuel,
1997; Patrick et al., 1997; Schonwetter, Walker,
Solomon, Indurkhya, & Robinson, 1996).
Similarly, treatment choices can be made in
view of how they affect valued relationships.
Patients are often very concerned about the
impact of the illness and treatment on loved
ones, with many older adults in particular
expressing concern about becoming a burden to
their families (Karel & Gatz, 1996). Individuals
may differ in the extent to which they desire
control over treatment decisions, based on
generational, cultural, and personality factors.
Older cohorts and some cultural groups believe
decision making authority rests with the doctor
or the family.

Risk Considerations

A “sliding scale” for capacity has been
proposed when balancing risk considerations
and the threshold for intervention. A relatively
low level of capacity may be needed for a
relatively low risk procedure. For example, a
cognitively impaired patient in a nursing home
may be more likely to be viewed as having the
capacity to consent to a low-risk procedure, such
as a standard blood draw, as compared to a high-
risk procedure, such as an invasive surgery like

coronary artery bypass graft. The evaluator will
want to consider the risks associated with the
procedure, and the risk associated with not doing
the procedure, as well as the likelihood of these
outcomes. In addition to these considerations,
the evaluator may consider the risk associated
with delaying a decision to consent to a medical
procedure. For example, it may be possible to
delay a hernia repair surgery if a person is
refusing that surgery, and it is felt that some
clinical intervention may enhance capacity (e.g.,
treating depression or anxiety; addressing causes
of delirium).

When known, it is useful to consider risks in
tandem with individual values. For example, if a
person is refusing a potentially life saving
procedure that could also lead to significant
functional impairment, ascertaining what 1is
known about the person’s values regarding
sustaining life versus quality of life is critical.
Some risk considerations become especially
challenging in the very old, particularly in
considering the risks and negative outcomes
associated with a procedure. For example,
surgery to correct a slowly progressing spinal
compression may carry more risks than the slow
progression over time for a very aged individual.
Therefore, the evaluator will need to carefully
consider the level of capacity needed to consent
to a treatment or procedure, in view of a careful
weighing of the risks of intervention versus non-
intervention and how these risks compare to the
person’s values.

Steps to Enhance Capacity

As with any psychological evaluation, and
any capacity evaluation, the evaluator should
strive to maximize the person’s abilities during
assessment by addressing sensory deficits and,
when possible, evaluating the individual when
most alert and awake. Of course, medical
consent capacity evaluations may occur in acute
medical situations where it is not possible to
wait, for example, until the time of day when the
individual is functioning best.

Decision-making  capacity  evaluations
aiming to optimize decisional abilities should
utilize disclosure formats that are simplified and
guided to enhance understanding (Dunn & Jeste,
2001; Taub et al., 1987). These may closely
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mimic good doctor-patient dialogues in which
information is presented in a manner that
maximizes patient participation, as compared to
a test-like situation where a patient is required to
memorize information. Providing the
information in writing, in short phrases, and,
with diagrams may enhance understanding of
the procedure. Capacity evaluations should not
neglect to consider the affect of framing, order,
and phrasing on the decision-making process.
Framing refers to whether risks are described as
the likelihood of negative outcome versus
positive outcome (e.g., “there is a 10% chance
you will die” versus “there is a 90% chance you
will live”). Further, evaluators might consider
the role of anxiety in decision-making. For
example, is the individual feeling overwhelmed
by the amount of medical information and
anxious about possible outcomes that he or she
is not processing information optimally?

Clinical Judgments of
Consent Capacity

In a seminal study, Marson et al., (1997)
found low agreement (kappa = .14) between five
physicians with different specialty training who
provided dichotomous ratings of consent
capacity in older adults with Alzheimer’s
disease. Agreement improved when physicians
were trained to evaluate specific legal standards
(kappa = .48), but there was still considerable
variability (Marson et al., 2000). It is unclear
what leads to different clinical judgments
between different clinicians, but some factors
have been suggested.

A wide range of characteristics has been
noted to influence clinical judgments in
diagnostic processes, such as gender (Roter &
Hall, 2004), patient-physician racial
concordance (Cooper et al., 2003), verbal and
nonverbal behaviors (Beck, Daughtridge, &
Sloane, 2002; Roter, Frankel, Hall, & Sluyter,
2006), and respect for or liking of patients
(Beach, Roter, Wang, Duggan, & Cooper, 2006;
Hall, Horgan, Stein, & Roter, 2002). Although
not yet studied in relation to capacity per se,
related research shows that biases and emotional
factors affect physician diagnostic judgment,
and may lead to diagnostic errors (Graber,

Franklin, & Gordon, 2005; Groopman, 2007).
With respect to particular medical decisions,
clinicians may evaluate a patient’s quality of life
differently, and often as less desirable, than does
the patient (Starr, Pearlmann, & Uhlmann, 1986;
Uhlmann, Pearlman, & Cain, 1988; Uhlmann &
Pearlmann, 1991), and physician proxies are
poor at predicting patient’s treatment
preferences (Uhlmann et al., 1991). In
evaluating capacity, clinicians may focus in on
different cognitive abilities thought to be key
(Earnst, Marson, & Harrell, 2000).

These findings point to the inherent nature
of clinical judgment as representing an
individualized decisional process, and one that
may be influenced by bias factors, particularly in
trying to understand the extent to which the risks
associated with consent or refusal of procedure
relates to the patient’s values, cognitive
functions, and decisional abilities.

In forming clinical judgments of consent
capacity it may be useful to consider the
diagnosis causing the consent impairment, the
level of impairment within key cognitive
abilities, such as memory, set shifting, naming,
conceptualization, and the extent to which these
translate to strengths or weaknesses in specific
consent abilities of understanding, appreciation,
reasoning, and expressing a choice. Many
clinicians find that when a consent capacity
evaluation is structured in this way, the process
of forming a clinical judgment is more evident
and defensible than a more unstructured clinical
interview or mental status evaluation. In
particular, it can be difficult to relate functioning
on general mental status variables (e.g.,
orientation to day) to consent if the evaluator has
not used some systematic approach to assessing
consent abilities.

Clinical Approaches to Assessing
Consent Capacity

Like any evaluation of civil capacities, the
evaluation should focus especially on the
relevant functional abilities.

Functional Assessment Instruments

In terms of assessing specific consent
abilities, the area of consent capacity has seen

56

Assessment of Older Adults with Diminished Capacity: A Handbook for Psychologists
©American Bar Association Commission on Law and Aging — American Psychological Association



the most extensive instrument development in
comparison to other areas of civil capacity.

In addition to the nine instruments noted
here, there are several other vignette assessment
approaches described in the research literature
(e.g., Allen et al., 2003; Fitten et al., 1990; Fitten
et al., 1990; Schmand, Gowenberg, Smit, &
Jonker, 1999; Vellinga, Smit, van Leeuwen, van
Tilburg, & Jonker, 2004). The content of these
instruments is further described in Appendix B.
Some of these instruments use a standardized
vignette, others provide semi-structured
interview questions.

As shown in the table, the inter-rater
reliability is fair to good, however, test-retest
and internal consistency reliability have rarely
been studied, and normative data are scant.
Validity has been studied by comparing scores
obtained on these capacity instruments with
ratings by clinicians, experts, and scores on
neuropsychological tests. However, most
validity studies are based in relatively small
samples with limited replication. Not all of the
instruments are available for clinicians to use.

Summary of Psychometric Data Available for Consent Capacity Instruments

Name of Instrument Abilities | Inter-rater | Test-Retest | Internal Norms
Reliability Reliability Consist. N
Reliability
Aid to Capacity Evaluation (Etchells et al., 1999) UAR 93 b b b
Assessment of the Capacity to Consent to Treatment UARC | .90 w .96 19
(Moye et al., 2008)
Capacity Assessment Tool (Carney, Neugroschl, URC ** ** ** **
Morrison, Marin, & Siu, 2001)
Competency to Consent to Treatment Instrument UARC | .83-.96 * * 15
(Marson et al., 1995)
Competency Interview Schedule (Bean, Nishiasato, UARC | .95 .79 .96 w
Rector, & Glancy, 1994)
Decision-making Assessment Measure (Wong et al., URC K=.87 * * 20
2000)
Hopemont Capacity Assessment Interview (Staats etal., | UARC | .93 .29 b i
1995)
MacCarthur Competence Assessment Tool—T (Grisso & | UARC | .59-.99 b b 40
Appelbaum, 1998)
Structured Interview for Competency (Tomoda et al., UARC | K>.60 o o w
1997)
*No information identified. U=Understanding, R=Reasoning, A=Appreciation, C=Communicating a Choice
The MacCAT-T was based on three precursor instruments.
The use of these instruments offers a meet the Daubert standard of scientific
standardized manner to assess each consent admissibility.

ability (although not all assess all four abilities),
with fair to good inter-rater reliability. However,
given the limited data on other psychometric
properties (e.g., well-developed norms for older
adults with adequate representation across sub-
groups) some clinicians will find these do not

Nevertheless, the alternative is to use a more
subjective interview, which in comparison
would likely have reduced reliability relative to
the more standardized approaches of these
instruments. In selecting an instrument for
capacity assessment of older adults, clinicians
will want to consider if the instrument was
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developed for an older population, and for a
relevant treatment situation (e.g., the CIS was
developed for electroconvulsive therapy; the
HCAI was developed in a long-term care
setting).

Clinical Interview

As a general approach, to assess the ability
to state a choice, the clinician might ask: “Have
you decided whether to go along with your
doctor’s suggestions for treatment? Can you tell
me what your decision is?”’

To assess the ability to understand
diagnostic and treatment information, the
clinician could say: “Tell me in your own words
what your understanding is of the nature of your
condition, the recommended treatments, the
benefits and risk of those treatments? How likely
are the benefits and risks to occur?”

To assess the ability to appreciate the
diagnosis and the possibility that treatments
could be beneficial, a possible set of questions is
“What do you really believe is wrong with your
health? Do you believe that you need some kind
of treatment? What is the treatment likely to do
for you? What do you believe will happen if you
are not treated? Do you believe the doctor is
trying to harm you?”

Finally, to evaluate the ability to reason
about treatment risks and benefits, the clinician
could ask: “What factors were important to you
in reaching the decision? How did you balance
those factors? Why does Treatment A seem
better than Treatment B? How will this
treatment affect the things or people who are
important to you?”

Values Tools are listed in Appendix E.

When considering values related to medical
treatment, there are a number of existing tools
available, such as the Values History (Doukas &
McCullough, 1991). One set of questions from
the Values Discussion Guide (Karel, Powell, &
Cantor, 2004) is:

1. First, think about what is most important
to you in your life. What makes life
meaningful or good for you now?

2. Now, think about what is important to
you in relation to your health. What, if
any, religious or personal beliefs do you
have about sickness, health care
decision-making, or dying?

3. Have you or other people you know
faced difficult medical treatment
decisions during times of serious
illness?

4. How did you feel about those situations
and any choices that were made?

5. Some people feel a time might come
when their life would no longer be
worth living. Can you imagine any
circumstances in which life would be so
unbearable for you that you would not
want medical treatments used to keep
you alive?

6. If your spokesperson ever has to make a
medical decision on your behalf, are
there certain people you would want
your spokesperson to talk to for advice
or support (family members, friends,
health care providers, clergy, other)?

7. Is there anyone you specifically would
NOT want involved in helping to make
health care decisions on your behalf?

8. How closely would you want your
spokesperson to follow your instructions
about care decisions, versus do what
they think is best for you at the time
decisions are made?

9. Should financial or other family
concerns enter into decisions about your
medical care? Please explain.

10. Are there other things you would like
your spokesperson to know about you, if
he or she were ever in a position to
make medical treatment decisions on
your behalf?

Thus, a full psychological evaluation,
including a clinical interview, cognitive testing,
psychodiagnostic assessment, can be combined
with a capacity-specific assessment of medical
consent capacity, as well as a values assessment
focusing on those values most relevant to
healthcare decision making. The following
example describes such an approach.
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Case Example

Psychological Evaluation:
Medical Consent Capacity

Mr. Savin is an 8l-year-old male patient
referred for a psychological evaluation to
determine his decisional capacity to make
medical decisions for himself. The patient's
medical situation recently has become more
fragile and the treatment team is concerned that
patient may need a medical procedure performed
in the near future. The treatment team reports he
has been fairly compliant with treatment, but
appears to have a limited ability to understand
treatment information. His answers to questions
by the staff are at times odd, raising their
concerns further.

Informed Consent

Mr. Savin was explained the purpose of the
evaluation and that the results may be used to
assist in the team’s assessment of his ability to
make medical decisions independently. He was
warned that the capacity evaluation may result in
the appointment of another person to make
decisions for him. He appeared to understand the
purpose, risk, and benefits of the assessment and
consented to the evaluation.

Social History

Mr. Savin reported that he was raised in a
local community, one of seven children. He
described a positive upbringing with a close-knit
family. He was raised in the Catholic religion,
which he continues to practice. He reported that
he advanced through school without difficulty,
receiving average grades, leaving school in the
10th grade for work. He served in the Navy in
the post-WWII period.

He subsequently returned home and worked
for several years as a laborer. However, he has
not worked since the mid-1950s due to
psychiatric illness. He was never married and
does not have children. He has contact with two
brothers, but is generally not close to family or
friends.

Mr. Savin was psychiatrically hospitalized
in the mid 1950s for the first time in a state
psychiatric facility, where he states he received
“insulin treatments.” He was subsequently
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psychiatrically  hospitalized at the state
psychiatric hospital at least four times. He has
received ECT treatments in the past. After
several long-term stays in the state psychiatric
hospital, he eventually was placed in a
psychiatric group home, where he has remained
for the past 28 years.

Medical History

Mr. Savin was most recently medically
hospitalized for shortness of breath and
dehydration. He was subsequently transferred to
a rehabilitation unit for rehabilitative therapy
prior to a planned discharge most likely to a
more supervised environment, such as a nursing
home, due to his medical frailty.

Mr. Savin has a previous diagnosis of
schizophrenia (age of onset approximately 30),
cardiac disease, anemia, and gastro-esophgeal
reflux disease. He is status-post multiple
mycardial infarction with severe systolic
function, status-post coronary artery bypass graft
and mitral valve annuloplasty in 11/05, and has
hyperlipidemia, hypertension, and congestive
heart failure. There is no brain imaging on file.

Current Medications

Medication Dosage/ Indication
Route/
Schedule
Epoetin Alfa 40000 Anemia
Recombinant Inj ~ UNT/ImI SC
Ferrous Sulfate 325mg tab Anemia
PO TID
Furosemide PO 40mg tab PO Congestive
QAM Heart Failure
Lisinopril 2.5mg tab PO Congestive
Q Daily Heart Failure
Multivitamins 1 tablet PO Q Supplement
Daily to diet
Nitroglycerin SL Sublingual Chest Pain
0.4mg tab
Q5MIN PRN
Omeprazole Cap 20mg SA PO Gerd
Daily
30min prior to
eating
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Risperidone 1mg tab PO Schizophrenia
QHS

Simvastatin 20mg tab PO Hypercholesterol
QHS

Clinical Interview, Including
Psychiatric/Emotional Factors
and Values

Mr. Savin was casually dressed with fair
hygiene, demonstrated good eye contact,
relatively bright affect, and good interpersonal
engagement. Upon initial contact, he was sitting
in front of the nurses’ station with a blanket over
his head. When approached, Mr. Savin removed
the blanket and was pleasant, cooperative, and
willing to meet with this writer. When asked
why he had the blanket on his head, the patient
first replied with “it’s for mathematical
purposes.” Upon further inquiry, the patient
indicated that he did not feel secure without it
over him. He did not report believing someone
was out to hurt him, but instead suggested it
offered him a feeling of security.

His mood appeared normal and affect was
mildly restricted. His speech was normal in tone
and rate. He said he was not hearing voices, does
not feel that he is controlled by others, reported
no unusual or disturbing thoughts, and had no
indication of suicidal or homicidal ideas.

Regarding values, Mr. Savin indicated that
while he liked it at the rehabilitation hospital, he
wished to return to his foster home. He said that
he is not interested in completing advance
directives and instead wants the “doctors to
decide.” He stated that if they could not decide,
he would like the manager of his group home,
whom he calls his foster mother, to decide. He
stated that currently she makes financial
decisions for him.

Testing

Mr. Savin was assessed with a standardized
interview for consent capacity, the MacCAT-T,
and a standardized neuropsychological battery.
Because there was not a specific current medical
treatment facing the patient, the capacity
assessment interview was adapted to assess his
understanding, appreciation, and reasoning of
his cardiac illnesses. He displayed a high level

of motivation throughout the assessment and
adequate verbal comprehension. Results of this
testing are judged to be a valid indicator of his
current abilities.

Functional Assessment

Understanding. Mr. Savin was able to
demonstrate a general knowledge of his cardiac
condition, although there was also evidence of
some degree of impairment. He was able to
report on his cardiovascular issues and could
describe in general the procedures when surgery
is involved (i.e., patient is anesthetized, incisions
are made, etc). When current diagnostic
conditions and related treatments were described
to him, he paraphrased this information back to
the examiner.

Appreciation. When asked whether he had
any doubts about his medical conditions, he
described many of his problems as
“psychosomatic.” When queried, Mr. Savin
reported that he needed to “concentrate and
endure that responsibility on the sickness itself.”
He was impaired in his acknowledgement of
medical conditions and the benefits of treatment.
For example, when asked why someone would
need additional oxygen provided to him or her
(as he does) the patient responded, “You tell me
. . . I react to breathing.” Overall, Mr. Savin
could identify a number of his cardiac issues, but
had a tendency to minimize the personal
significance of the conditions and the benefits of
treatments.

Reasoning. When asked to describe the
risks and benefits of his medications for cardiac
illness and his cardiac surgeries he had
difficulty. He had difficulty identifying the risks
and benefits of surgery and instead deferred to
his psychiatrist. For example, Mr. Savin
indicated “there would be no risks or
complications if Dr. X. said to do it.” Mr. Savin
had difficulty comparing two ideas when
presented to him and could not weigh two
treatment ideas. His reasoning tended to be very
vague and moralistic. Oftentimes when queried
to clarify his answers, he responded with “it’s a
mathematical purpose,” and “it’s a better
deduction for myself personally.” Thus, it was
very difficult for him to justify his reasoning
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adequately as to why he would prefer not to
have certain procedures performed.

Expressing a Choice. When asked to describe
his choices for managing his cardiac illness he
repeatedly deferred to his psychiatrist. He
further reported that the best way a patient can
help himself is to “fully cooperate with whatever
the doctor says to do.” When the potential
serious risks of his cardiac illness and
importance of his treatments were reviewed, Mr.
Savin kept referring to a specific psychiatrist
stating “whatever he says or who he appoints . . .
I would do that.”

Cognitive Assessment

On  the Repeatable Battery of
Neuropsychological ~Assessment Skills, as
shown in the table, Mr. Savin had moderate
impairment in immediate memory and severe
impairment in visual spatial abilities. Attention,
language, and delayed memory were in the low
average range. Additional executive testing
found moderate impairment on Trails B, and
moderate difficulty on the clock drawing task.

Ability Tests %ile Range
Attention Digit Span & 9% Low
Coding Average
Visuospatial ~ Figure Copy & Line  <1% Severely
Orientation Impaired
Language Picture Naming & 9% Low
Semantic Fluency Average
Immediate List Learning & 5% Moderately
Memory Story Learning Impaired
Delayed List Recall/ 21% Low
Memory Recognition, Story Average

Recall & Figure

Recall

Summary

Mr. Savin is an 8l-year-old male with a
history of multiple psychiatric and medical
problems.
I.  Schizophrenia
II.  None
III. Cardiac illnesses
IV. Housing problems, limited social support
V. GAF current =45

Based on a clinical interview, standardized
capacity assessment, and cognitive testing, the
following conclusions are offered:

Decision-making Capacity. Regarding his
capacity to make medical decisions, it is the
opinion of this clinician that this patient lacks
the capacity to make medical decisions due to
his psychiatric condition and general cognitive
dysfunction. In terms of legal standards for
medical decision making, he has a general
understanding of medical information, but there
is some degree of impairment that may prevent
him from truly understanding the risks and
benefits involved. He has trouble appreciating
risks and benefits, defers to doctors excessively,
and has trouble reasoning about risks and
benefits because he is unable to compare two
ideas. He was willing to comply with the wishes
of particular doctors regardless of the risks
involved. His reasoning is vague and moralistic.
Mr. Savin clearly states on several occasions
that he does not like to make important decisions
and while he feels he is able to do so, he prefers
others to make them for him. He was unable to
express a specific treatment preference. While it
is the opinion of this clinician that the patient
could consent to very low-risk medical
procedures (i.e., having blood drawn), he lacks
the capacity to provide consent independently to
procedures where there are potentially more
serious risks, and the complexity of the
information is greater.

Cognitive  Functioning.  Regarding  his
cognition, he has adequate simple attention and
memory after a delay, but his working memory,
visual spatial skills, and executive function are
moderately to severely impaired. He appears to
have difficulty organizing verbal and visual
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information and becomes quickly overwhelmed.
He has difficulty switching between two
concepts. These deficits are consistent with his
long-standing diagnosis of schizophrenia.

Recommendations

1. Substitute decision maker. Based on the
results of this interview, it is recommended
that the treatment team work with Mr. Savin
to identify a possible healthcare proxy. He
has limited contact with his brothers, and
they may be appropriate to serve in this role.
Otherwise, it may be possible to appoint a
DPA or limited guardian for medical
decisions.

2. Dementia evaluation. Mr. Savin displays
cognitive deficits consistent with
schizophrenia. Nevertheless, he has many
cardiac risk factors for vascular dementia.
The team may wish to consider a full
medical evaluation for dementia and
possible reversible causes of cognitive
impairment.

3. Financial capacity. Although it was not the
focus of this evaluation, results of the patient

interview and cognitive testing suggest that
Mr. Savin may have difficulty managing his
finances. According to the patient, his
psychiatric group home manager has
assisted with his finances. Given that he is
no longer living at the group home, and it is
uncertain that he will return, it may be
appropriate to explore if this arrangement
should continue, be formalized, or if another
fiduciary should be identified.

Presentation of information. Given Mr.
Savin’s tendency to become overwhelmed
by information, it will be important to
provide information about medical decisions
in simple, structured manner, limiting the
amount of information provided at any one
time.

Given Mr. Savin’s complex medical
problems and prognosis, it is important to
facilitate a discussion with him and possibly
family = members to facilitate an
understanding of Mr. Savin’s preferences
and values regarding advanced illness
interventions.

Ongoing assessment and treatment of his
psychiatric symptoms is recommended.
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Sexual Consent Capacity

Introduction

Under American law, all individuals who
have reached the age of consent have the right,
and are assumed to have the capacity, to consent
to sexual relations. The age of consent varies
across states from 16 to 18 years of age. The
nature of sexual behaviors requiring consent can
range from touching to sexual intercourse. Long-
term care facilities tend to be the primary venue
for the issue of sexual consent capacity to be
questioned. Sexual behavior between long-term
care residents is a complicated issue that can
create a tension between the desire of staff and
family members to protect potentially vulnerable
residents, and the desire of residents to meet
their sexual needs and assert their rights to
sexual relations. Long-term care staff are
particularly concerned with the diminished
capacity of residents to consent to sexual
relations (Lichtenberg & Strezepek, 1990) and
the propriety of resident sexual behavior
(Wallace, 2003).

Consent is the cardinal element in the
determination of the legality of sexual relations
(Stavis, 1991). Constitutional, civil, and criminal
law can each have relevance to the sexual
activities of long-term care residents (Stavis,
1991). Long-term care facilities, which are
licensed by their states, have a legal obligation
(state and constitutional) to protect its residents
from unreasonable harm (Lyden, 2007). There is
considerable variability in the statutory
definitions of capacity to consent to sexual
activity, ranging from very conservative to very
liberal tests (Lyden, 2007; Stavis & Walker-
Hirsch, 1999; Sundram & Stavis, 1993).

Unique aspects of sexual consent capacity
differentiate it from other forms of consent
capacity (Kennedy, 1999). For example, an
individual facing a medical treatment decision is
given information upon which a decision is to be
made. There are opportunities for one to discuss
this information with others and obtain advice
from one’s physician and significant others.
There are often opportunities to weigh the risks

and benefits of decisions with other individuals.
In contrast, the individual facing a decision
regarding sexual activities is often alone, with
the exception of the sexual partner(s), often
without the opportunity, or desire, to consult
with others, and in a situation that often requires
a relatively rapid response. Finally, there can be
no surrogate decision maker for sexual relations.
Considerably more attention has been paid to the
issue of sexual consent among intellectually
disabled individuals in both the legal and clinical
literatures, than to cognitively impaired older
adults. Kennedy (1999) has argued that the
sexual consent capacity standards applied to
individuals with intellectual or developmental
disabilities are applicable to individuals with
dementia. This literature may provide additional
information for the reader.

Legal Standard

There are no universally accepted criteria for
capacity to consent to sexual relations (Lyden,
2007). The legal standards and criteria for sexual
consent vary across states (Lyden, 2007; Stavis
et al., 1999). The most widely accepted criteria,
which are consistent with those applied to
consent to treatment, are: (1) knowledge of
relevant information, including risks and
benefits; (2) understanding or rational reasoning
that reveals a decision that is consistent with the
individual’s values (competence); and (3)
voluntariness (a stated choice without coercion)
(Grisso, 2003; Kennedy, 1999; Stavis, 1991;
Stavis et al., 1999; Sundram et al., 1993). In
light of the wvariation in standards across
jurisdictions, the reader is encouraged to read
relevant state law.

Functional Elements

Sexual consent is a complicated construct,
with knowledge, capacity, and voluntariness,
intertwined.
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1. Knowledge

This criterion requires that an individual be
able to demonstrate a basic knowledge of the
sexual activities in question, potential risks (e.g.,
pregnancy, sexually transmitted diseases) and
how to prevent them, the responsibilities of
pregnancy and parenthood, illegal sexual
activities (e.g., sexual assault, coercion, sexual
activities with incapacitated individuals, sexual
activities with under-age individuals), how to
determine whether sexual activities are not
desired by the partner, and appropriate times and
places for sexual activities. Several sexual
knowledge surveys that may be of use to the
clinician are listed by Lyden (2007).

2. Capacity

This criterion comprises the abilities of
decision-making capacity (Appelbaum et al.,
1988; Roth et al., 1977). They include the ability
to understand the options related to the sexual
behavior, appreciate the consequences of various
courses of action, and express a choice that is
based on a rational or logical consideration of
relevant knowledge, including the personal
benefits and risks of the sexual activity, and is
consistent with the individual’s values and
preferences.

3. Voluntariness

This criterion requires that an individual
have the ability to make a decision regarding
sexual activity that does not result from
coercion, unfair persuasion, or inducements
(Lyden, 2007; Moye, 2003). There are
differences across jurisdictions regarding what
constitutes illegal influence (Wertheimer, 2003).

Diagnostic Considerations

With the exception of mental retardation
(Kennedy & Niederbuhl, 2001), sexual consent
capacity has not been studied in relation to the
various diagnostic ~ categories. Though
individuals with intellectual or developmental
disabilities may share cognitive deficits with
individuals with dementia, the literatures are
distinct and have not yet been integrated. One
might presume that because sexual consent
shares many of the functional elements of
medical consent, and likely requires many of the

same cognitive skills, that the literature on the
effects of various psychiatric disorders on
medical consent could inform the judgment of
the clinician who is evaluating an individual for
sexual consent. For example, one might presume
that dementia or schizophrenia could diminish
capacity. Knowledge and voluntariness, which
are both important functional elements for
assessment, are less likely to be considered by
the clinician evaluating an individual for
medical consent. Thus, the parallel between
medical and sexual consent is not complete.

Cognitive Underpinnings

Though some empirical findings may inform
us about some of the cognitive skills required for
each of the three for sexual consent capacity
criteria, there is virtually no research evidence
that bears directly on the cognitive elements of
each of these criteria as they pertain to sexual
activities among older adults in long-term care
facilities. One would expect some of the
cognitive abilities required for the capacity to
consent to medical treatment to be relevant for
sexual consent capacity, particularly for the
elements of knowledge and understanding. In
light of the lack of empirical evidence, possible
abilities required for sexual consent capacity are
offered:

1. Cognitive Functions Related
to Knowledge

Possible cognitive abilities include attention,
semantic memory for basic biological
information regarding conception, pregnancy,
sexually transmitted diseases, methods of
preventing risks, social mores concerning sexual
behavior, and illegal sexual activities.
Autobiographical/episodic memory and higher
order cognitive abilities (e.g., executive
function) might be required to appreciate the
motives of a potential partner. Procedural
memory is necessary for utilizing devices for the
prevention of pregnancy and the spread of
sexually transmitted diseases.

2. Cognitive Functions Related

to Capacity

Possible  cognitive  abilities  include
attention, verbal comprehension of information

64

Assessment of Older Adults with Diminished Capacity: A Handbook for Psychologists
©American Bar Association Commission on Law and Aging — American Psychological Association



presented by a potential partner, semantic
memory for presented information, historical
information that pertains to the current situation,
and information pertaining to the risks and
benefits of wvarious sexual activities. These
abilities also may include abstraction and
executive functions required for the logical or
rational consideration of the benefits and risks of
the sexual activity, episodic memory for related
experiences, personal values, and preferences.
Finally, the ability to express a choice has been
related to auditory and confrontation naming, as
indicated in the preceding medical consent
section.

3. Cognitive Functions Related

to Voluntariness

Possible  cognitive  abilities  include
attention, abstraction, and executive functions
for the consideration of factors that could imply
coercion, unfair persuasion, or inappropriate
inducements. Semantic and episodic memory
may be required for contrasting the current
circumstances with those previously experienced
(directly or indirectly).

Psychiatric and Emotional Factors

As with the diagnostic factors, there is little
literature to offer guidance here. The cognitive
abilities that are likely required for sexual
consent are considerable. The complex ability to
weigh risks and benefits of sexual behavior is
perhaps the most vulnerable of the abilities.
Moderate to severe symptoms of depression and
anxiety could impact this ability. Sexual and
romantic relationships also bring their own set of
strong, potentially “troublesome,” emotions that
could interfere with the ability to rationally
weigh risks and benefits associated with sexual
behavior. Moreover, these emotions can leave
one more vulnerable to exploitation by a
potential partner. Fear of abandonment and
loneliness can also leave one more vulnerable.

Values

Community-dwelling older adults continue
to value and enjoy sexual relationships
throughout their lives (Masters & Johnson,
1966; Janus & Janus, 1993; Mathias, Lubben,
Atchison, & Schweitzer, 1997). This is the case

for nursing home residents as well (Lantz, 2004;
Richardson, 1995). Though sexual attitudes of
the general population about sexual expression
of older adults have moved in a positive
direction over the years, lesbian/gay/bisexual/
transgendered (LGBT) older adults face unique
legal and social issues in general, and regarding
their decision-making rights in particular. In
addition, the importance of sexuality likely
varies between individuals, as well as sexual
expression. One should not expect unique
gender role differences and family structures to
always be well understood by staff members,
some of whom may also not share attitudes with
the older adults. A recent MetLife study
revealed that a substantial percentage of LGBT
baby  boomers are  concerned  about
discrimination as they age and are concerned
that they will not be treated with dignity and
respect by healthcare professionals.

Staff members of long-term care facilities do
not always place a high value on resident
personal choice for a wvariety of reasons,
sometimes this is for the sake of expedience, and
sometimes it is due to conflicting personal
values. In the latter case, sexual expression
among residents may not always be at the top of
the list of staff preferred resident behaviors.
Though many staff members believe that
residents have sexual needs, considerably fewer
believe that older adult resident discussions of
sexuality or maintaining an attractive self-image
are important (Lantz, 2004). Even the children
of older adult residents often oppose sexual
contact between their parents and other residents
(Lichtenberg et al., 1990).

Clinicians should consider their own level of
comfort in broaching topics related to sexuality,
their attitudes toward sexuality among older
adults, and the stereotypes and myths that might
influence their attitudes and comfort level.

Risks

The intimacy and sexual needs of long-term
care residents present a challenge to facility
staff, who must balance the risks of sexual
activity with the individual right to autonomy,
and the values, preferences, and sexual needs of
its residents. There can be personal risks for the
individual desiring sexual activity, and risks for
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residents without sexual consent capacity. Risks
to the resident include, for example,
exploitation, psychological or physical abuse,
sexually transmitted disease, pregnancy, social
rejection by staff or other residents, and even
harassment by family members of the sexual
partner. Risks for the facility can be
considerable, as a facility has the responsibility
of protecting its residents from unreasonable
harm resulting from sexual activity.

Rather than considering a single threshold
for consent capacity, sexual consent may be best
approached with attention to capacity for
decisions regarding particular types of sexual
activities. These could range, for example, from
kissing to sexual intercourse.

Steps to Enhance Capacity

Most of the abilities required for
demonstrating sexual consent capacity are
cognitive in nature. Sex education materials can
be provided when deficits in knowledge are
identified. Assistive devices can be provided for
sensory deficits and physical disabilities.
Depending upon the nature of memory deficits,
memory aids can be created. Problem solving
skills can be taught to augment an individual’s
ability to identify potential inappropriate or
coercive situations, generate effective
approaches to addressing these situations, and
methods for selecting among the alternatives
generated. Rules of thumb, or heuristics, could
be taught for avoiding or escaping such
situations.

Clinical Judgment of Sexual
Consent Capacity

Sexual behavior varies along several
dimensions, including risk to the individual.
Thus, the determination of capacity need not
require a binary judgment. One should consider
clinical judgments that include outcomes that
vary along a dimension of potential risk to the
resident and the partner. Recommendations can
be made that would permit varying levels of
sexual contact, intimacy, and risk.

This judgment incorporates a particularly
complex set of interactive factors that include
knowledge and voluntariness, and numerous
other related historical and current factors noted

above. These factors, and the foundation
abilities of capacity, must all be integrated to
yield a judgment that balances the protection of
the resident, partner, and institution. Information
obtained from the interview of the resident, staff
members, and perhaps the potential partner, is
the most externally valid information available
given the typical circumstances. Cognitive
assessment can certainly inform and support
one’s conclusions, but ultimately one must be
convinced that the resident is capable of acting
with capacity in the moment. The more
functional the assessment, the more confident
one is likely to be with the final judgment.

Clinical Approaches to Assessing
Sexual Consent Capacity

The clinical assessment of consent capacity
is unlikely to receive judicial review unless the
case involves litigation (Moye at al., 2007). A
typical case might involve two nursing home
residents desiring sexual activities, with at least
one of the residents having questionable
capacity. Concern regarding vulnerability of one
of the residents could be expressed by staff
and/or family members, which leads to a request
to assess a resident regarding sexual consent
capacity. Another typical case might involve a
less cognitively impaired male approaching a
cognitively impaired women, with an attempt to
initiate sexual contact (Lichtenberg, 2007).
Long-term care staff may argue that the
individuals have a special relationship, only to
learn later that an impaired woman who had
been approached by a cognitively impaired man
thought that the man was her husband
(Lichtenberg, 2007). A third problem arises
when staff enter into sexual relations with
residents, which is clearly inappropriate and
should be addressed by facility policies. Finally,
as noted above, sexuality exists on a continuum,
ranging from hand holding or touching to sexual
intercourse. Preliminary information gathering
might include a review of resident records
regarding (reproductive ability, history of sexual
activity in the facility (including information
regarding past inappropriate or coerced
activities), evidence that the resident might be
vulnerable to undue influence or coercion,
cognitive functioning, and disorders that could
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impair cognitive functioning or limit or increase
sexual activity. Discussions with staff, and
family where relevant, regarding cognitive,
behavioral, and emotional functioning can be
helpful. Finally, formal assessment of the
resident’s cognitive and functional abilities
should be conducted. A staff member with
whom the resident feels comfortable (e.g., same
gender, personally familiar) might be enlisted to
explain the purpose and process of the
assessment (Lyden, 2007). The staff member
could remain for the assessment if the resident
feels more comfortable with that arrangement.

There are no generally accepted approaches
or criteria for the assessment of consent to
sexual activity. Stavis et al., (1999) suggest that
the following be considered by the examining
clinician, with the understanding that some
individuals with capacity to consent would not
meet all of these criteria:

Is an adult, as defined by state law;
demonstrates an awareness of person, time,
place, and event; possesses a basic knowledge of
sexual activities; possesses the skills to
participate safely in sexual activities; i.e.,
whether the person understands how and why to
effectively use an appropriate method of birth
control, and whether the person chooses to do
so; understands the physical and legal
responsibilities of pregnancy; is aware of
sexually transmittable diseases and how to avoid
them; demonstrates an awareness of legal
implications  concerning  wrongful  sexual
behaviors (e.g., sexual assault,
inappropriateness  of sex with  minors,
exploitation, etc.); can identify when others’
rights are infringed; learns that ‘no’ from
another person means to stop (i.e., understands
that it is always inappropriate to have sex or
engage in other activities with someone who
says no or otherwise objects by words or
action)s; knows when sexual advances are
appropriate as to time and place (e.g., different
places and times may apply to dancing,
touching, sexual intercourse); does not allow his
or her own disability to be exploited by a
partner; knows when both parties are agreeing
to the same sexual activity; does not exploit
another person with a lower functioning who
might not be able to say no or defend oneself;

expresses understandable responses to life
experiences (i.e., can accurately report events);
can describe the decision-making process used
to make the choice to engage in sexual activity;
demonstrates the ability to differentiate truth
from fantasy and lies; possesses a reasoning
process that includes an expression of individual
values; can reasonably execute choices
associated with a judgmental process; is able to
identify and recognize the feelings expressed by
others, both verbally and nonverbally; expresses
emotions consistent with the actual or proposed
sexual situation; rejects unwanted advances or
intrusions to protect oneself from sexual
exploitation; identifies and uses private areas
for intimate behavior; is able to call for help or
report unwanted advances or abuse (Stavis et
al., 1999, p. 63-64).

Peter Lichtenberg offers the following
suggestions for assessing sexual consent
capacity:

1. Patient’s awareness of the relationship:

a. Is the patient aware of who is initiating
sexual contact?

b. Does the patient believe that the other
person is a spouse and, thus, acquiesces
out of a delusional belief, or [is he/she]
cognizant of the other’s identity and
intent?

c. Can the patient state what level of
sexual intimacy [he/she] would be
comfortable with?

2. Patient’s ability to avoid exploitation:

a. s the behavior consistent with formerly
held beliefs/values?

b. Does the patient have the capacity to
say no to any uninvited sexual contact?

3. Patient’s awareness of potential risks:

a. Does the patient realize that this
relationship may be time limited
(placement on unit is temporary)?

b. Can the patient describe how [he/she]
will react when the relationship ends?”

These authors note that while being able to
state the level of sexual activity or intimacy is
wanted is an important consideration, one must
also assess the ability to refuse or resist sexual
advances. Lichtenberg et al., also emphasized
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the importance of residents understanding that
the ending of a relationship might be one of the
potential risks of entering in to a sexual
relationship. Residents can leave facilities for a
variety of reasons (e.g., transfer due to illness),
thereby terminating the relationship.

Long-term care facilities should have
policies and procedures regarding sexual
relations that are consistent with state statutes,
and staff should receive in-service training to
develop a sensitivity to this issue (Lichtenberg,
2007). See the following for examples of an
institutional policy: www.hebrewhome.org/se.asp
or Center for Practical Bioethics (2006).
Psychologists are encouraged to become familiar
with the U.S. Code of Federal Regulations (42
CFR  Part 483), which discusses the
requirements for states and long term care
facilities. In particular, the sections on resident
rights (483.10), resident behavior and facility
practices (483.13), quality of life (483.15), and
resident assessment (483.20) are relevant to the
sexual behavior of individual residents. These
regulations can be found at
http://www.access.gpo.gov/nara/cfr/waisidx_03/
42¢fr483_03.html

Functional Assessment Instruments

There are no standardized instruments to
assess sexual consent capacity.

Case Example

Psychological Evaluation:
Consent to Sexual Activity

Ms. Smith is a 64-year-old woman living in
a nursing facility, who was referred for a routine
psychological evaluation and determination of
capacity to consent to sexual activity. The
resident desires a sexual relationship with
another resident, whom staff believe 1is
mistreating Ms. Smith. The staff is concerned
that Ms. Smith does not recall these episodes of
mistreatment and is concerned about her ability
to consent to sexual activities.

Informed Consent
The purpose of the capacity evaluation was
explained to Ms. Smith. The concern of staff

members was conveyed to Ms. Smith, as was the
possible consequence of finding her lacking
capacity to consent to sexual activity. She
indicated that she understood the rationale for
the evaluation and appreciated the staff’s
concern for her well-being. She felt confident
that she would be found to have capacity, but
admitted that her memory was oftentimes poor.

Social History

Ms. Smith attended school through the 10™
grade and worked as a saleswoman. She was
married three times and has one son by her
second marriage. Ms. Smith was in an
automobile accident about 20 years ago,
resulting in traumatic brain injury. No
documentation of the injury is contained in her
records.

Medical History

Ms. Smith’s records reveal a history of
depression, for which she was hospitalized
several years ago and was treated successfully
with an antidepressant. She has a history of
seizures dating back to her accident, although
her records indicate that they have been
completely controlled by medication. Ms. Smith
was transferred to the present facility one year
ago from another nursing facility where her
behavior became unmanageable. The major
complaint of staff at the other facility was verbal
outbursts and accusations made at staff. Since
arriving at the present facility she has adjusted
reasonably well and made several friends,
including the man with whom she has become
romantically in