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Using protective custody statutes as the grounds for litigation, an increasing number of
states have initiated lawsuits against pregnant women on behalf of the fetus (“baby Jane
Doe versus Ms. Doe”) in what has been referred to as maternal–fetal conflict. Most of
these cases have involved pregnant women taking illicit drugs. However, women’s
constitutional rights, in particular the right not to be subjected to “cruel and unusual
punishment” (U.S. Const. amend. VIII) and the “right to be secure in their persons”
(U.S. Const. amend. IV), as well as the right to refuse treatment, have been denied
because they stopped taking a licit drug for a mental health condition (e.g., because they
were concerned about the potential effects on fetal development). Recently, the U.S.
Preventive Services Task Force (Siu et al., 2016) recommended routine depression
screening for women during pregnancy and postpartum. The authors discuss the U.S.
Preventive Services Task Force recommendation from a Foucauldian perspective,
considering the possibility that routine questionnaire-based depression screening may
serve as a neoliberal surveillance tactic, thereby undermining women’s ability to have
control over their bodies and to be self-determining. Medical neoliberalism and the
unintended consequences of screening-qua-surveillance are reviewed in terms of recent
legal cases of maternal–fetal conflict.

Public Significance Statement
Practitioners should be aware that questionnaire-based screening for depression is
not evidence-based and has many iatrogenic effects. Additionally, depression
screening during pregnancy pathologizes and de-politicizes women’s experiences
of pregnancy and maternal stress. It may serve as a neoliberal surveillance tactic,
thereby undermining women’s ability to have control over their bodies and to be
self-determining. Medical neoliberalism and the unintended consequences of
screening-qua-surveillance are reviewed in terms of recent legal cases of maternal–
fetal conflict.
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On the surface, it might seem odd that an
article titled “Fetal Rights, the Policing of Preg-
nancy and Meanings of the Maternal in an Age

of Neoliberalism” would be in a special issue on
the Possibility for Women in Psychology and
Interdisciplinary Sciences: Theoreticians, Sci-
entists and Agents for Change in the Twenty-
First Century. One might think, “Perhaps it’s an
interesting topic, but what does that have to do
with the possibility for women in psychology
and the interdisciplinary sciences?” This would
be an understandable question looking at the
title of this article and the focus of the special
issue. We believe that the answer is both simple
and complicated. Let’s start with the simple. If
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women do not have control over their own
bodies, if fetuses have rights that the women
carrying them do not have, then gender equality
is impossible and any improvement for women
in psychology will also remain elusive. The
more complicated answer, which we flesh out
below, involves making the connection between
the new maternalism and neoliberalism and
broader discourses on women’s equality and
autonomy. We aim to show that medicalizing
and pathologizing women’s mental health needs
and preferences reinforces the assumptions that
ground both neoliberalism and the new mater-
nalism.

In the United States, fetal protection laws are
invoked within a neoliberal climate—one that
holds individuals solely responsible for their
well-being or emotional distress and that sees
surveillance and monitoring as efficient and
cost-effective ways to produce better health out-
comes. Thus, it is not surprising that there are
now mandates for routine depression screening
for all women during pregnancy. Pregnant
women are being arrested and forced to undergo
invasive procedures or are being forced into
mental health treatment at an ever increasing—
and what many legal scholars are calling an
alarming—rate (Soderberg, 2016). Paltrow and
Flavin (2013) identified 413 pregnant women
across the United States who were detained,
arrested, or made to undergo forced intervention
between 1973 and 2005, a statistic that is likely
a very conservative estimate. The majority were
poor and/or women of color and one out of five
were still pregnant when action was taken
against them. This trend persists—since the pas-
sage of Alabama’s chemical endangerment stat-
ute in 2006, 479 women, a majority of them
poor, had been arrested as of 2016 for exposing
their unborn children to drugs (AL.com and
ProPublica, 2016).

In light of these findings, we believe that
issues related to pregnancy profiling, neoliber-
alism, and the new maternalism should be part
of the conversation about the obstacles women
face as they try to advance in the sciences. That
is, within a neoliberal climate, individuals are
not seen as being part of a larger polis or com-
munity whereby the state has an obligation to
guarantee conditions that lead to well-being,
gender equity, and a respect for human rights.
Rather, individuals are seen as autonomous en-

trepreneurs solely responsible for their health
and well-being and for ensuring that the they are
successful (Mills, 2013). Thus, competition and
the logic of the marketplace are privileged over
concerns about equity and social justice. The
new maternalism reinforces the gender norma-
tive belief that women, not men, are inherently
more capable of being the nurturing caretaker,
while at the same time invoking a neoliberal
discourse that women can “have it all,” “lean
in,” and take responsibility for their workplace
successes. Thus, the synergy created by the new
maternalism and neoberalism reinstalls “mater-
nal–fetal conflict” and undermines political sup-
port for gender equity in the workplace. In the
next two sections, we briefly describe a recent
case of maternal fetal conflict and discuss how
the new maternalism facilitates—and neoliber-
alism reinforces—pregnancy profiling.

Maternal–Fetal Conflict and the Policing of
Pregnancy

In 2013, Alicia Beltran was arrested in her
home and taken in handcuffs to St. Joseph’s
Hospital in West Bend, Wisconsin. She was
around 14 weeks pregnant at the time. As de-
scribed elsewhere (see, e.g., Henricks, 2015;
Paltrow, 2014), she was put in in shackles and
placed in a holding cell and her request for a
lawyer was denied. Despite this, the court ap-
pointed a legal guardian for her fetus. Ms. Bel-
tran was being held under a chapter in Wiscon-
sin’s Children Code (Wisconsin’s Children’s
Code, 48.133, 2017–2018), written for expect-
ant mothers who “habitually lack self-control.”
This provision,

colloquially known as the “cocaine mom” act, gives
the state authority to forcibly confine pregnant women
that use illegal substances or alcohol to a “severe
degree” when there is a “substantial risk” of endanger-
ing the health of the fetus while in utero or after birth.
(Henricks, 2015, p. 118)

Had Ms. Beltran consumed either an illegal
substance or alcohol during her pregnancy? No.
Before becoming pregnant, Ms. Beltran had
been taking Suboxone because she had become
addicted to Percocet. She finished the course of
Suboxone treatment 3 days before her prenatal
visit, which was confirmed by a urine test. At
the visit, a physician’s assistant recommended
she resume Suboxone treatment, but Ms. Bel-
tran maintained that she no longer had cravings
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for the Percocet and did not want to expose her
unborn child to medication she did not need and
for which there was the potential of harm. Court
documents (Beltran v. Loenish, Strachota
Bensen, & Doe, 2013) state that about 2 weeks
after this visit, a social worker came to Ms.
Beltran’s home and reiterated that she needed to
continue taking Suboxone, which she refused
once again. Two days later, police arrived at her
home, handcuffed her and took her to a hospital
where a doctor examined her and declared her
and her pregnancy to be healthy. Despite this
she was held at a country jail for hours, after
which she was taken to courtroom where a
Guardian Ad Litem had already been appointed
for her 14-week fetus. Eventually she was trans-
ported to a women’s drug treatment center
where she remained against her will for over 2
months. The inpatient facility did not have med-
ical or prenatal care.

This case, like many other arrests of pregnant
women with limited financial means, flew under
the radar for feminists and women’s advocacy
organizations.1 This case also reinforces the
myth that poor women, especially poor Black
women, who use substances “cannot be edu-
cated or rehabilitated—only imprisoned,” un-
like their middle-class White counterparts who
are viewed “as women who have erred but who
can learn from their mistakes” (Bhargava, 2004,
pp. 519–520). Additionally, it serves as a clear
example of how the contemporary invention of
“maternal fetal conflict” reinstalls the “bad
mother” and how the “bad mother” creates a foil
for “maternal fetal conflict.”

Indeed, it has been widely recognized that the
“policing of pregnancy” (Goodwin, 2016, 2017)
and the monitoring of mothers is increasingly
common. One of the most egregious examples
involves the well-known Hospital for Sick Chil-
dren in Toronto, Canada. For well over 20
years, the hospital’s famous “Motherisk lab”
used hair-strand tests, as “hard evidence” of
substance abuse of pregnant women and moth-
ers (http://projects.thestar.com/motherisk/). Not
surprisingly, poor and indigenous women were
among the most targeted and there were at least
eight criminal cases against women and thou-
sands of child protection cases, many of which
resulted in women losing their parental rights
and being separated from their children
(Mendleson, 2017). An Independent Review in
2015 found that the hair testing was “inadequate

and unreliable for use in child protection and
criminal proceedings” and that the use of this
evidence had “serious implications for the fair-
ness of those proceedings” (Lang, 2015, para 1)
At the request of the Ontario government, an
independent commission was convened and de-
scribed the reliance on these flawed tests in
child protection cases as “manifestly unfair and
harmful.”

Only after we had reviewed several hundred cases and
talked with many people who were affected by the
testing did we begin to understand the full extent of the
harm it had caused. . . . The testing was imposed on
people who were among the poorest and most vulner-
able members of our society, with scant regard for due
process of their rights to privacy and bodily integrity
. . . The discovery that unreliable test results were used
as expert evidence in child protection proceedings for
so many years undermines the public’s confidence in
the fairness of our justice system, particularly with
respect to how it treats vulnerable people. (Beaman,
2018)

In the United States, state laws and statutes
have been modified or enacted that have dis-
mantled women’s rights, especially as they re-
late to the control they have over decisions
made during pregnancy. For example, there has
been a proliferation of aggressive antireproduc-
tive rights legislation, such as the Missouri Leg-
islature passing an extreme abortion bans, HB
126. This bill criminalizes abortion as early as 8
weeks, bill HB 126. Additionally, there are now
laws protecting pharmacists who refuse to pro-
vide women with contraceptives (see, e.g.,
Guttmacher Institute Report, 2019), and in
2018, 11 states have enacted legislation to re-
strict access to abortions (Nash, Gold, Moham-
med, Ansari-Thomas, & Cappello, 2018). Ad-
ditionally, states are enacting new statutes as
well as reinterpreting existing ones designed to
protect fetuses, giving rise to increased fetal
rights at the expense of the constitutional rights
of pregnant women (Duggan, 2016; Henricks,
2015). Fetal protection laws typically “refer to
an array of legislation that purports to promote
the protection of fetuses” (Goodwin, 2014, p.
787). However, as a number of feminist attor-

1 A notable exception is the National Advocates for Preg-
nant Women, a nonprofit organization that works to protect
the civil and human rights of women most likely to be
targeted for state control and punishment—low income
women, women of color, and drug-using women. Website:
http://www.advocatesforpregnantwomen.org/.
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neys have pointed out, these laws often under-
mine women’s right to privacy, self-determina-
tion, and due process under the law. Rinat Dray,
for example, was recently forced to have a
cesarean: “after she exercised her right to med-
ical decision-making and refused cesarean sur-
gery, the hospital simply overruled her” (Mc-
Clain-Freeney, 2018, para 2). Some have also
suggested that prosecution of pregnancy-based
offenses should be viewed as cruel and unusual
punishment in violation of the Eighth Amend-
ment (Ocen, 2017), because women are being
held against their will and subjected to forced
treatment.

What has given rise to the current assault on
pregnant women’s decision-making authority
and the criminalization of their behavior under
“fetal protection” laws? Although the answer to
this question is complex and should also include
consideration of the “new maternalism” (de-
scribed in the next section), from a feminist
jurisprudence perspective, it is possible to trace
a modern trend in the law. As Henricks (2015)
explained,

A fetus historically was viewed under the law as an
inseparable part of the pregnant woman with no inde-
pendent legal rights . . . The modern trend is to recog-
nize the rights of an in utero fetus independent of its
mother. Under such a system where both mother and
fetus have independent rights, when a pregnant wom-
an’s wishes conflict with the medical advice of her
prenatal care provider a maternal fetal conflict arises.
To address this conflict, majority of states have enacted
fetal protection laws offer varying degrees of protec-
tion for the fetus. (p. 121)

Historically, convictions for harms to fetuses
could only be made after an actual birth, but
more recent laws ignore this precedent (Mur-
phy, 2014; Smith, 2000). Some legal scholars
argue that the backlash against Roe v. Wade
(1973) has opened the door for states to use
laws to prosecute pregnant women for their
actions during pregnancy (Duggan, 2016).
These laws are disproportionately applied to
poor women and women of color (Paltrow &
Flavin, 2013; Roberts, 1997); “who becomes
the subject of maternal policing and who is
exempted” is a judgment call often made by
health care providers (Goodwin, 2016, p. 23). It
has become increasingly common for states to
use existing laws that were originally developed
to protect the fetus from acts of violence perpe-
trated against the mother, to position pregnant

women as perpetrators against their fetuses. For
example, laws ranging from child abuse to con-
trolled substance statutes and even homicides
have been applied to prosecute and convict
pregnant women for their actions taken while
pregnant in the name of fetal protection (Mer-
edith, 2016; Ocen, 2017); this has been referred
to as “the pregnancy penalty” and “maternal
policing” (Goodwin, 2016).

In 2014, Tennessee became the first state to
enact a fetal assault statute (Tennessee Senate
Bill 1391, 2014) criminalizing women for the
outcomes of their pregnancies. This law al-
lowed for a woman to be criminally prosecuted
for assault if her child was born addicted to or
harmed by a narcotic drug as a result of sub-
stance use during pregnancy. Consequently, it
caused women who needed prenatal care the
most to avoid seeking treatment for fear of
being charged and arrested. The law had a “sun-
set clause” written into it; however, and after 2
years it was apparent that the law did more harm
than good by deincentivizing prenatal care. The
Tennessee’s General Assembly decided against
extending it (American Civil Liberties Union of
Tennessee, 2016). The neoliberal emphasis on
personal responsibility and choice are apparent
in this law; the relational needs, contexts that
lead to substance use, and environmental factors
that lead to poor pregnancy outcomes become
obscured and replaced with a punitive and
shaming approach. Thus, the state is exonerated
from the responsibility of intervening on behalf
of women at systemic levels (e.g., health care),
and is not accountable for the most potent in-
fluence of poor outcomes of children from low-
income neighborhoods—poverty (Hurt et al.,
1995). Or as Hurt puts it, “Poverty is a more
powerful influence on the outcome of inner-city
children than gestational exposure to cocaine”
(as cited in FitzGerald, 2013).

Neoliberalism and the New Maternalism

Neoliberalism has been described in various
ways—as an economic policy, an ideology, and
a cultural logic (Thorsen, 2010). Following his-
torian of science Mirowski (2009), economist
Ed Nik-Khah (2014), and psychologist Jeff
Sugarman (2015), we believe that the term neo-
liberalism is best understood as a world view
(i.e., a way of understanding the world and what
it means to be human), and as a form of gov-
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ernmentality in which citizenship, social justice,
and collective forms of well-being are eroded
(see also, Rottenberg, 2013). Thus, at the very
moment that neoliberal policies transfer respon-
sibility to individuals to provide for themselves
(because they are seen as autonomous agents
always acting in their own self-interest), there is
a simultaneous increase in the amount of mon-
itoring of their actions. As noted previously,
within the logic of neoliberalism, individual re-
sponsibility and competition trump equity and
citizenship. Neoliberalism includes, but also
reaches beyond, economic policies (e.g., dereg-
ulation; cutting social programs and benefits to
the disabled) and material conditions and refor-
mulates the subject and psychological life (Cos-
grove & Karter, 2018). It also obscures the
connection between “depression” inequality, in-
stitutionalized racism, and the dismantling of
social policies to protect citizens.

Thus, following Foucault (2010), neoliberal-
ism can be seen be seen as a biopolitical project,
within which “fetal protection laws” work to
discipline and normalize individuals and popu-
lations. That is, fetal protection laws, as a form
of biopolitics, function to regulate, monitor, and
surveil a population rather than an individual.
Indeed, some feminist jurisprudence scholars
have argued that fetal protection laws are
grounded in a view of women as receptacles,
not citizens, and thus from a neoliberal perspec-
tive it is not surprising that harm to the fetus is
often cast in economic terms. For example, a
recent report released by the North Dakota
Taskforce on Substance Exposed Newborns
(2016) frames “neonatal abstinence syndrome”
(NAS) as neglect and requires that any profes-
sional who knows or suspects that a mother
used a substance during pregnancy reports this
to the Department of Human Services. One of
their rationales for mandatory reporting is “chil-
dren diagnosed with NAS incurred medical ex-
penses estimated to cost North Dakota Medic-
aid at least $1,332,000 in fiscal year 2013” (p.
6). The logic of this report is consistent with a
neoliberal agenda that treats reproduction as an
economic activity, and where children are seen
as commodities (see, e.g., McWhorter, 2010). It
is also consistent with a worldview that privi-
leges market-based assessments of human
worth.

Interestingly, this taskforce recognizes that
criminalization of substance abuse during preg-

nancy leads to underutilization of prenatal care
and worse outcomes for infants. However, the
report also states that if charges of child abuse
or neglect are found, “criminal charges may be
brought against the perpetrator” (p. 12). They
further discussed, but reached no consensus on,
a potential “affirmative defense,” which could
be available to mothers who agree to being
under surveillance via home visits and drug
testing. Abuse or neglect charges must be re-
ported per this taskforce by a wide range of
people, ranging from medical personnel, mental
health workers, school staff, members of the
clergy, and law enforcement officials; there is a
virtual army of people to be on the look out for
aberrant mothers.

The disciplining of women is also facilitated by
the positioning of a pregnant woman with drug or
alcohol addiction as an “aberrant other,” an an-
timother. Connolly (2000) offered a description of
the fictive ideal of the “normal” mother and the
cultural scapegoating of homeless mothers that is
incisive and highly relevant to pregnant women
with drug and alcohol problems. She writes,

[There is] a cultural drive to monitor mothers, regulate
them intensively. . . . the good mother and her antith-
esis are produced together through powerful cultural
discourses. Such productions protect the impossible
model of the good mother by translating [pregnant
women with drug or alcohol problems] into cultural
scapegoats. (pp. 49–50)

The cultural drive to monitor and regulate
mothers is consistent with the new maternalism: If
women are uniquely nurturing and have a special
role to play in child rearing, they must be sur-
veilled to make sure they are living up to the role
of the “good mother.” In contrast to the old ma-
ternalism of the 18th and 19th centuries, which
valorized the separate spheres approach and the
“cult of domesticity” (see, e.g., Cott, 1977), the
new maternalism is imbued with neoliberal ideals
of choice, freedom, women’s agency, and ability
to compete in the marketplace (see, e.g., Adshead,
2017; Duggan, 2016). That is, women can be
good entrepreneurs (witness all the mommy
blogs) and work outside the home, but they must
conform to standards of the ideal mother (always
nurturing, being responsible for having an appro-
priate work and home balance, learning how to
manage any resulting stress). The combination of
these neoliberal ideals, along with the valorization
and romanticizing of motherhood, is nonpartisan.
As Mezey and Pillard (2012) astutely noted, Sarah
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Palin’s attempt to rally right-wing mothers with
her spirited and folksy “Mama Grizzlies” rhetoric
finds its analog in the leftwing digital community
“Momsrising.org” which also valorizes mother-
hood—not parenthood—as having a special val-
ue. The end result is that motherhood is at once
glorified and naturalized. It is glorified because
“mothering” is a special ability and naturalized
because it is of course only women who have this
special ability. Insofar as only women can respond
fully to their children’s needs, if there is a conflict
between work and home or if that balance be-
comes too stressful the assumption is that women
must sacrifice their needs and career aspirations.
In turn the new maternalism perpetuates “deep
and unnecessary inequalities between men and
women . . . reinforces traditional understandings
of family . . . and diminishes chances of career
advancement” (Mezey & Pillard, 2012, pp. 234,
280).

Additionally, insofar as the new maternalism
continues to idolatrize motherhood, it reinforces
the fictive notion of the good mother and her
evil counterpart. If, for example, a woman
chooses work over home (e.g., choosing a de-
manding tenure-track job that necessitates miss-
ing school drop off and sporting events) she is
often subtly demonized by school personnel and
other parents. The valorizing/devaluing dy-
namic supports a cultural and legal framework
that is ostensibly punitive toward pregnant
women and mothers. Any ensuing fall from
grace demands punishment and prosecution.
Enter the now erstwhile Tennessee law (Ten-
nessee Senate Bill 1391, 2014) that,

creates a “bad mother”—a woman who uses drugs
during her pregnancy—as a foil to the new maternal-
ism’s vision of the “good mother.” Thus, the prosecu-
tion of women who use drugs during their pregnancies
sends a message to women that aligns with the “new
maternalism”: women who become pregnant should
become mothers and, more specifically, particular
kinds of mothers. When women do not comport with
these ideals, they become criminals. (Duggan, 2016, p.
1323, emphasis added)

Fetal protection laws and the criminalization
of pregnant women with drug and alcohol prob-
lems also fit with the neoliberal focus on choice,
agency, and individual responsibility. In other
words, when the new maternalism meets neo-
liberalism, addiction is not seen as a psycholog-
ical disorder that warrants compassionate treat-
ment. Rather, as Duggan (2016) noted,

addiction is a bad choice that a bad mother
made—and for which she should be punished.

Implications of the Recent U.S. Preventive
Services Task Force Recommendation for

Routine Depression Screening During
Pregnancy and the Postpartum Period

Insofar as neoliberalism is typically equated
with a right-wing “less government” stance,
mandatory mental health/depression screening
may, on the surface, seem antithetical to a neo-
liberal agenda. However, neoliberalism should
not be conflated with a partisan antigovernment
position. In fact, mental health screening is con-
sistent with neoliberalism in that efficiency is
privileged over engagement, and productivity
over citizenship. Indeed, questionnaire-based
depression screening is congruent with an audit
culture that uses technology to monitor the pub-
lic, for screening is quite different than a clini-
cal assessment of depression. The latter refers to
health care providers using their clinical skills
to closely observe and ask thoughtful, contex-
tual questions about a patient’s experience and
current situation (Vaswani, Karter, Cosgrove,
Peters, & Brodt, 2018). Screening for depres-
sion differs from clinical assessment in terms of
both intent (early detection) and the mechani-
zation of the process, for a questionnaire score,
rather than collaborative decision-making, de-
termines the next steps.

The 2016 U.S. Preventive Services Task
Force (Siu et al., 2016) recommendation to rou-
tinely screen during pregnancy and the postpar-
tum period was hailed by many as a long-
overdue recognition of a pressing public health
problem. Only a few clinicians, researchers, and
public policymakers in the United States raised
concerns about overdiagnosis and overtreat-
ment (i.e., of harms outweighing benefits).
However, contrary to what most clinicians and
patients believe, screening can often do more
harm than good (Cosgrove, Karter, Vaswani, &
Thombs, 2018; Thombs, Ziegelstein, Roseman,
Kloda, & Ioannidis, 2014). For example, the
U.S. Preventive Services Task Force (2016) no
longer recommends routine mammography for
all women between the ages of 40–49 and
above 75 years because the evidence showed
that the harms outweighed the benefits. The task
force groups in the United Kingdom and Can-
ada, looking at the same evidence, did not rec-
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ommend screening for depression for any age-
group or population (Joffres et al., 2013; U.K.
National Screening Committee, 2015) because
the risk–benefit ratio was poor. Recent research
has demonstrated that the call in the United
States for universal screening for depression for
pregnant and postpartum women is not evi-
dence based (Thombs, Arthurs, & Coronado-
Montoya, 2014; Thombs, Kwakkenbos, Levis,
& Benedetti, 2018) and will likely lead to an
inflated number of false-positives and harm
from overtreatment.

Moreover, as feminist science studies schol-
ars have noted (see, e.g., Barad, 2007; Bohr,
1963; Mauthner, 2018), epistemic issues are at
the heart of women’s health concerns. That is,
an “object” such as depression can never be
separated from the agencies of observation/
apparatus used to measure it; it is impossible to
fully separate measurement and description. Put
another way, it is impossible to reveal the pre-
determined or objective nature of the entity
(e.g., “depression”) being measured/observed
(Cosgrove & Wheeler, 2013). The failure to see
the connection between measurement and de-
scription has profound consequences; to over-
simplify a bit, what we measure for (or look for)
does indeed determine what we find. From this
vantage point, psychiatric tools, such as ques-
tionnaire-based screening instruments, could be
seen as “performative apparatuses” (Mauthner,
2018, p. 35), and are therefore inseparable from
the psychiatric condition they bring into being.
As such, they fail to appreciate the material
conditions (e.g., inadequate child care, poverty,
discrimination, institutionalized racism) that
can create distress during pregnancy.

Not only does routine questionnaire-based
screening gloss the context in which women’s
distress is experienced, but it also risks increas-
ing the incidence of maternal fetal conflict, and
concomitantly, forced treatment for poor
women and women of color who are pregnant.
In light of the increasing data on iatrogenic
harm to the fetus and continuing negative ef-
fects on child development (Healy, Le Noury, &
Mangin, 2016; Urato, 2015) from antidepres-
sant exposure, such forced treatment may lead
in some cases to negative health outcomes for
the developing fetus and child.

Keeping these risks in mind, let us now re-
consider the case of Alicia Beltran. Let us imag-
ine that instead of refusing to take Suboxone,

she goes to her prenatal visit and screens posi-
tive for depression. Her screen identifies her as
having mild depression and her health care pro-
vider accesses the American Psychiatric Asso-
ciation’s guideline for depression and sees that
antidepressant medication is recommended for
all levels of depression. Alicia’s doctor recom-
mends that she go to therapy and/or take an
antidepressant. Alicia does not have the finan-
cial resources for therapy nor does she have
adequate child care for her other child to be able
to attend therapy. Her doctor then recommends
that she start taking an antidepressant and gives
her a prescription. Concerned about the poten-
tial for harm to her developing child, Alicia
does a little research and discovers that there is
debate about whether antidepressants should be
prescribed during pregnancy because of over-
stated claims of efficacy and studies showing
poorer health outcomes for the both the fetuses
and mothers (Urato, 2015). On her next, visit
Alicia truthfully tells her provider that she did
not get the prescription filled because she was
worried about the potential for harm to her
developing child. She acknowledges that she is
certainly “stressed out” as a single mother, but
does not want to take the medication. In re-
sponse, the doctor begins to sternly lecture her
on the risks associated with maternal depres-
sion, and tells Alicia that she needs to take the
medication. Failure to do so will force him to
report her to child protective services.

From this very brief vignette, it is all too easy
to imagine how a woman’s refusal to take a licit
and prescribed drug—especially if she were
poor, a single mother, or a woman of color—
could become a case of maternal–fetal conflict.
Additionally, it is easy to see how seamless it
would be to invoke fetal protection laws to force
antidepressant treatment on disadvantaged
pregnant women.

Conclusion: The Wrong Prescription for
Women: “Mama Called the Doctor and the

Doctor Said”

An important implication of the feminist tru-
ism “the personal is the political,” is that
“equality in public life depends on equality in
private life” (Mezey & Pillard, 2012, p. 296).
The policing of pregnancy and the aggressive
use of fetal protection laws to criminalize wom-
en’s actions during pregnancy clearly under-
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mines women’s autonomy and right to privacy
(see, e.g., Roe v. Wade, 1973) and reinforces
gender inequality in multiple domains. More-
over, the criminalization of alcohol and drug
addiction in pregnant women and giving rights
to the fetus that the mother does not have will
likely lead to poor health outcomes for pregnant
women and their children (American College of
Obstetricians and Gynecologists, 2011, reaf-
firmed 2014). Of note is that fact that numerous
medical groups such as the American Medical
Association (1990), the American College of
Obstetricians and Gynecologists (2011, reaf-
firmed 2014), the American Nurses Association
(2017), and the American Psychiatric Associa-
tion (2016) have developed clear position state-
ments against criminalizing pregnant women
with drug and alcohol problems. Unfortunately,
these position statements have not provided a
strong enough counter to pregnancy profiling
and incarcerating women during pregnancy.

In the new maternalism, the “bad mother” is
constructed through discourses and practices
that reinstall gender normativity. Indeed, nor-
mative motherhood, much like normative fem-
ininity, requires a serene comportment uncon-
taminated by “negative” emotions such as
frustration or anxiety (Cosgrove & Riddle,
2003; Vaswani et al., 2018). Historically, wom-
en’s responses to stressful, unjust situations
have been medicalized and pathologized
(McHugh & Chrisler, 2015). In turn, this ob-
scures the structural conditions that create gen-
der inequality.

Therefore, it is no surprise that in the United
States women are diagnosed with depression at
almost twice the rate of men (Strine et al., 2008)
and are prescribed antidepressants far more fre-
quently than men are (Pratt, Brody, & Gu, 2017;
Soderberg, 2016; Zhong et al., 2014). Certainly,
it is important that pregnant women struggling
with depression or anxiety be provided with
opportunities to disclose what they are strug-
gling with and obtain appropriate support and
treatment. However, screening for depression,
over and above a thorough, contextual, and in-
dividualized clinical assessment, reifies nega-
tive affect and pathologizes and depoliticizes
women’s experiences of pregnancy and mater-
nal stress. In a neoliberal climate that forcefully
policies pregnancy, questionnaire-based screen-
ing will result in glossing the material condi-
tions (e.g., poor family leave policies, poverty)

that create distress during pregnancy. As we
have seen via the hypothetical case described
above, it may also result in prosecuting and
imprisoning pregnant women and new mothers
who dare to challenge what the doctor said.
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